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Introduction

This Manual provides tools to help children and youth. It
is a guide on how to be an advocate. The Manual
focuses on education issues faced by students who are in
foster care, group homes, relative care, and other
situations where they may not have a birth parent helping
them. However, the information in this Manual can be
useful for helping any student.

The Need Why is there a need for education advocacy?

for
Advocacy

A basic education is essential to living an independent,
fulfilling life. Yet many children enter adulthood without
this important ingredient for success. Children in out-of-
home care face extra challenges.

>» More than 60% of children in foster care drop
out of school before graduation, which is more
than twice the dropout rate for all students.

> When students change schools, they lose an
average of 4-6 months of educational
progress.

» Children and youth in out-of-home care are 2-
3 times more likely than are other students to
have disabilities that affect their ability to
learn.

» School officials often fail to identify the
special needs of students who experience
changes in caregivers and schools.

» The uncertainty of home and family situations
can profoundly affect students’ ability to focus
in school.

» Many children and youth who are in out-of-
home care have been victims of abuse and
neglect that affect their ability to do well in
school.

Every child or youth needs an advocate to help overcome
barriers to education.

Make a Difference in a Child’s Life 1 Introduction
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Who is this Manual for?

People who care for out-of-home children and youth
People working with out-of-home children and youth
Youth who want to advocate for their own education

The goal of this Manual is to help people who care about
children and youth

get the tools,
learn the skills, and

make the effort

to speak out on behalf of children and youth who need an
advocate.

What makes a good advocate?

Anyone can become an effective advocate by learning
about:

» Advocacy skills
> Education laws and regulations
> Resources

This Manual provides an introduction to each of these
topics. If you are a foster parent, a relative with children
in your care, a caseworker, social worker, even a
neighbor, you can play a role in helping kids succeed in
school.

How should | use this manual?

There are three different ways to use this Manual:
1. Read it cover to cover.
2. Go straight to the sections you need.

3. Use one of the quick reference features.

Make a Difference in a Child’s Life 2
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1. Read the Manual cover to cover.

Information in this Manual is organized into six areas:
» Table of Contents

Advocacy Training

Chapters explaining education law

Forms and samples

vV VY VY VY

Resources
» Copies of education laws and regulations

You can start at the beginning and read straight through
the Chapters, and whenever you want, you can refer to
the law at the end of the Manual.

2. Go straight to the Chapters containing the
information you need.

The Chapters in this Manual include:

Chapter 1 Advocacy Basics: the nuts and bolts on
how to be an effective advocate

Chapter 2 Basic Education: an introduction to the
basic rights to education

Chapter 3 Special Education: an introduction to the
laws protecting students with disabilities

Chapter 4 Discipline for General Education Students:
an introduction to the law on school
discipline

Chapter 5 Discipline for Special Education Students:

an introduction to the rules for disciplining
special education students

Chapter 6 Entering Adulthood: a discussion of
important issues for youth 18-21 years old
and becoming independent

Chapter 7 Resources: A list of organizations and
agencies that provide support and will
help you become a more effective
advocate

Appendices Copies of some of the laws and
regulations referred to in this Manual

Make a Difference in a Child’s Life 3 Introduction
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Use the Table of Contents to look for the topic you need.
Scan the list of subtopics to narrow down the Section that
is most relevant. Remember that for most issues, you will
have to read more than just one Section to get an
understanding of the topic.

3. Use the quick reference features in each Chapter.

Special
Features

Each Chapter in this Manual has special features that
give a summary of information or ideas for planning a
course of action. Look for:

> Youth Pages
Several Chapters have a page that summarizes the
Chapter for young people. If you are an adult, pull out or
copy this page and give it to a young person who can use
it.

> The “Three Most Important Things”
Every Chapter will start with a list touching on the most
important themes to remember for that Chapter. Use it to
get an overall sense of what is important.

> Action Points
Each chapter will list specific things that can be done to
help a student. Although it is important to read about the
topic to figure out when it is appropriate to take these
actions, the Action Points can be used as a reminder of
the possible steps you can take.

> Forms, Samples, and Advocacy Tools
At the end of this Manual are sample letters, form letters
and forms you can use to help you get started.

Make a Difference in a Child’s Life 4 Introduction
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Chapter 1

How to Be a Good Advocate

The 3 Most Important Things to Remember
about Being a Good Advocate

® The keys to being a good advocate are to:
o Create relationships.
o Communicate ideas in ways that others can understand.

 Be prepared by knowing the facts and law that apply in a situation.

€ You can be an advocate on big or small things— the most important
thing is just to be there, taking action on behalf of children and youth
who otherwise will have no one to advocate for them.

© There are many ways to be an advocate. Even if you don’t know a lot
about the laws, you can help by asking questions and letting the school
know about students’ needs.

Introduction

What is an advocate?

What comes to your mind when you hear the word
“advocate”? A supporter? An ally? A defender? An
attorney or lawyer? Someone who stands up for another
who maybe can’t do it alone?

Most people who have had some level of success in
their lives can look back and remember individuals who
advocated for them. Maybe it was as simple as a small
encouragement in school, a positive review of their work
when they were struggling, or words that inspired them
to reach beyond what they saw as possible.

For most children, their daily advocate is a parent or
another family member who takes care of them.
Children and youth who are out of their homes often lack

Make a Difference in a Child’s Life 11 Chapter 1: Advocacy Basics
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that regular and consistent advocate. Often they have
spent years of living with parents who are overwhelmed
by their own problems. The lack of a regular advocate
can be especially devastating in school. A little advocacy
can go a long way for a child or young person struggling
in school.

The Essential Elements of Advocacy

Where you can
have an impact

If you have a child or
young person in your
care, being active in
that child’s education
can be one of the
longest-lasting gifts
you can give to him or
her. Think of your
contact with school as
building connections
between the healthy
adults in this child’s
life. Those
connections can
become a web of
support.

There is no single way to be a good advocate, but for an
education advocate, the following are keys to helping a
student succeed:

> Create relationships with school staff and others
who can help.

» Communicate ideas in ways that allow others to
understand them.

> Be prepared by knowing the facts and law that apply
in a situation.

You can be an advocate on major, on-going issues, such
as the creation of an educational program for a student
with severe disabilities, or you can be an advocate on
something that might take just one phone call, like
making sure a student in a new district gets the chance
to take part in sports.

This Chapter will give you tools to advocate for children
and youth. You can choose what style fits you best, and
you can decide where you can make the biggest impact
in a young person’s life. Whatever you decide, the most
important thing is to act on behalf of a child or youth
who needs help to succeed in school.

Do | need special training to be an “educational

advocate”™?
No.

While it helps to know about education law, you can do a
lot for students without legal training. This Manual
provides many tips on how to get a student the help he
or she needs. There are also references to the law if you
want further details on the legal rights of students.

Make a Difference in a Child’s Life
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But even when you don’t have all the answers, you can
work with the school district by asking questions,
providing information, and urging those working with a
student to provide the best possible education. If you
hit a dead end and cannot get what a student needs,
seek help from others who have more experience.
Consider contacting other foster parents or caseworkers
who have dealt with similar problems. Try calling local
parent groups that work on education issues, your local
legal services office, or an attorney who is experienced
in education law.

lll. Creating Relationships

How do | create a good working relationship

with the school district?
Treat it like any relationship and remember it’s going to
need a lot of work to be successful.

In an ideal world, schools, families and communities are
working together to provide the best for each student.
This is not always the reality, however, and relationships
can go sour when difficult issues arise.

In your advocacy, you're likely to find yourself across the
table from the same school district personnel more than
once. You should try to figure out how to build good
relationships at the same time that you are standing up
for what a student needs to succeed.

When you are helping a child for the first time, make the
effort to review his or her educational history and let the
school know that someone new is involved. Remember
that the school district may have dealt with another
adult from this child’s life in the past. Bad feelings or a
pattern of communication problems may have already
developed with others. Let the district know that you're
new to the scene and want to start off on the right foot.
The district may be relieved to know there’s someone
who cares about the child and is willing to work on
problems.

Make a Difference in a Child’s Life 1-3 Chapter 1: Advocacy Basics
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You can be an active participant in the student’s
education:

M Start the relationship out right: Let school officials
know you respect them and will work with them.
Attend meetings, parent teacher conferences,
and school events.

Check in with teachers regularly, not just when

there’s a problem.

Follow-up on reported problems.

Respond to all school communications promptly.

Ask the child or young person regularly how he or

she thinks things are going.

Look for chances to help the young person

communicate his or her thoughts and feelings to

teachers and others.

Let the school know you are interested in this

student and will follow-up on important issues.

If a problem arises, always ask for and listen to

the school’s side of the issue.

M Make sure the school has information needed to
provide the right kind of education for this
particular student. Give the school this kind of
information every chance you get.

N NN HN ™

N ®

IV. Communicating Ideas: The Heart of Good Advocacy

What's the best way to let the school know
what | want for a student?

Think about HOW you are communicating as much as
WHAT you are communicating.

1. The “How” of communication

Studies have shown that people pay more attention to
body language and tone of voice than to the actual
words spoken.

Most people don’t think much about the tone of their
voice and the way they move their bodies. But to be an
effective advocate, you need to figure out the best way
to get your points across, and that means being aware of
things that can interfere with your message.

Make a Difference in a Child’s Life 1-4 Chapter 1: Advocacy Basics
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a. Tone of voice

Listen to your own voice and think about how you use it.
Do you talk louder when you are trying to make a point
or think someone disagrees with you? When you find
yourself in that situation, slow down and take a breath.
See if you can make yourself speak more softly for a few
minutes.

Do you sometimes use a sarcastic or derisive tone when
you feel the listener’s position is stupid? Take a second
to ask yourself if the way you are talking with the other
person will help or hurt your efforts to accomplish things
for the student.

If you are going into a situation where you know you will
be discussing a difficult topic, try practicing the way you
would like to say things ahead of time. Pick a sentence
and practice saying it out loud with different tones.
Soften your voice, change the pace, and try emphasizing
different words. Listen to what you think would be the
most effective way to get your points across.

An exercise in using tone of voice to
communicate different ideas

Try saying this sentence out loud to yourself, and make the
word that is highlighted the strongest word. As you listen to
yourself, think of how the meaning changes when you
emphasize different words:

Why was she suspended?

Why was she suspended?

Why was she suspended?

Why was she suspended?
While the basic meaning of the sentence stays the same,

emphasis on a particular word will convey a perspective and
will often imply something that isn’t said by the words alone.

b. Body language

It's amazing what the body can say without words. The
problem is that body language doesn’t always say the
same thing to everyone.
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When someone puts her hands on her hips during a
conversation, one person might understand that to
mean she is angry, while another might read the action
to mean she is committed to working on the topic being
discussed, and a third person might see hands placed
on the hips as a sign that she is tired!

The same is true for actions such as crossing one’s
arms, slouching in a chair, standing very close to another
person, or backing away.

A key to good advocacy is being aware of how other
people respond to you. What does the other person see
and feel? Are mannerisms of the speaker getting in the
way of the message?

Think about your own mannerisms or habits. Do you
ever roll your eyes when someone says something you
think seems stupid? Do you sigh or laugh when you feel
frustrated? How about clenching your fists when angry?
These are very common mannerisms, but they can
offend others and shut down the lines of
communication.

If you are concerned that body language may be getting
in the way of your advocacy goals, try some simple tricks
to neutralize things. Hold a notebook in your hands, put
your hands in a pocket or up on the table. If you feel like
you’ll soon be rolling your eyes at a speaker’s
comments, look down at some papers and read them for
a minute.

If you are talking with a teacher, and she feels you don’t
respect her, she may focus on that rather than the goal
you want to accomplish. She may not want to go out of
her way to help you because of the way she imagines
you feel about her. Teachers shouldn’t react this way,
but their work is stressful, and people often behave
poorly under stress.

In making your points, there will be times when you do
not feel much respect for the listener, or when you are
so frustrated you feel like you can’t see straight. The key
is not to let these feelings get in the way of
accomplishing your goals for the student.
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2. The “What” of communication

a. Choosing the words we use
Choose words that open up communication rather than
words that turn up the heat. State your message
accurately. Don’t exaggerate it. Be honest.
How can you get across ideas when you are worried the
person across the table doesn’t get it? Here are four
steps that can help.

b. Getting across your ideas: Four steps
If you have an important point to make, you can do four
things that will increase the chances of your listener
understanding what you say:

Step 1 SIMPLIFY: State your point simply.

Step 2 EXAMPLES: Give concrete examples that
support what you are saying.

Step 3 REPEAT: State your point again.
Step 4 QUESTION: Ask your listener a question to

make sure he or she understands the point
you are trying to make.

An example of using the four steps
to get across your ideas

This is how a foster parent uses the four steps in talking to a
math teacher about his son James:

Step 1: SIMPLIFY
“I feel James needs extra help in his math class.”

Step 2: USE EXAMPLES
“James has not been doing well in math for some
time. He failed five tests, and got only Ds on the tests
that he did pass. When | try to help him with
homework, | feel like he is missing the basics.”

Step 3: REPEAT
“James needs help in order to succeed in math.”

Step 4: QUESTION
“Do you think extra help in math class would give
James a better chance at doing well?”
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3. Understanding has to come before agreement
Make sure that there is understanding before moving to
resolve conflicts or differences. The way someone
responds to you can tell you two different things:

Does the listener understand your point?

Does the listener agree with your point?
Taking the above example of James, read below how the

foster parent makes sure the math teacher understands
his point before moving on.

An example of checking that both sides
understand each other

Math teacher:  “l think James can succeed. All children can
learn. | feel he just isn’t paying attention in
class.”

Foster parent: “I'm so glad to know you feel he can

succeed. | just want to make it clear that |
think he needs extra help to do it. Do you
know what | mean by extra help?”

Once you have clarified that the other person
understands your point, move on to working out the
areas where you disagree.

4. Questions, questions, questions

Any time that you are dealing with school personnel,
don’t do all of the talking. Ask questions. And, listen to
the answers. Then, ask more questions to clarify the
answers.

This will help you:
>» Get all of the facts

» Understand and be able to respond to the district’s
perspective.

» Communicate to the district that you're an
interested party and want to work together on
issues.
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Can’t think of questions to get the conversation going?
An old reporter’s trick is to go through the five “W’s”:

Who? What?
When? Where?
and
Why?

Pick any topic and think of five questions, starting each
one with one of the W’s. You’ll be surprised to see how
much important information you can get.

An example of using the 5 W’s to ask
questions

Here is how a social worker asks questions when she runs
into a problem getting records for Sherita, a girl on her
caseload:

Who is responsible for sending Sherita’s records?
What records will you send me?

When do you expect to have the records?

Where will you be looking for the records?

Why can’t the records be sent to me sooner?

When | reach a point of disagreement, what do
| do?

Remember disagreement can be temporary. Try to
move the discussion forward.

Five steps to getting around disagreement

When you reach an impasse, try these five steps to help
move the discussion forward.

Step 1 CLARIFY: Ask questions. (Remember,
questions, questions, questions!)

Step 2 GET THEIR PERSPECTIVE: Understand the
other’s perspective.

Step 3 FIND COMMON GROUND: Look for points
where you do agree.
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Step 4 ADD INFORMATION: Give more information
that might help the other person change his
or her mind.

Step 5 STATE YOUR POSITION CLEARLY: Make sure
what you want is clear.

Going back to the conversation between James’s foster
parent and the math teacher—check out below how the
foster parent uses these five steps to try to move toward
agreement.

An example of using the 5 steps
to get around disagreement

Step 1: CLARIFY
Math teacher: “l know you think he needs extra help. | think he needs
to just buckle down and pay attention in class.”

Foster parent:  “So you don’t think he needs extra help?”
Math teacher:  “No, | think | can teach all of the students in my class.”

Step 2: GET THEIR PERSPECTIVE
Foster parent:  “Do you feel like | am saying you're not a good teacher?”

Math teacher:  “l guess | do feel that way. | haven’t had a problem
teaching students before James.”

Step 3: FIND COMMON GROUND
Foster parent: “We agree that James isn’t doing well in math, right?”

Math teacher: “That’s for sure. | know he is a bright kid so that’s how |
know he’s just not applying himself.”

Step 4: ADD INFORMATION

Foster parent:  “That’s interesting that you have noticed him not paying
attention. Last year, a teacher suggested James might
have problems paying attention, and | find that he
doesn’t stick with things very long at home.*”

Step 5: STATE YOUR POSITION CLEARLY

Foster parent: “What | see is James having problems in math and | want
to figure out the reason why. | want to make sure he gets
the help he needs.”

If you are not getting anywhere in your discussion, take a
break and come back to the problem later.

Foster parent: (Feeling like a dead end has been hit and there is no
movement from the teacher.) “Well, thanks for your time.
I'm going to head home now. Will you be here tomorrow at
the same time? I'd like to talk a few minutes more then.”
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How do | know when it’s right to compromise?
Know your goals.

Think ahead to what you would be willing to give up and
what is your bottom line. Recognize that in most
situations, some level of compromise will have to
happen.

When a place for compromise arises, take the time to
think it through. What are you really giving up? Are you
sacrificing the heart of what is important to get
something less important? Or are you holding out for
something that really isn’'t essential to your goal?

How do | identify and clarify my goals?
Go through a process of breaking down your goals and
deciding which are most important.

Start with the broadest, most general goal that you want
to reach. Then list as many specific parts to that goal as
possible. Then examine each specific goal and break
those down into smaller parts. For each part, ask, “What
is the most important thing here? Are there issues on
which the school agrees with me?*

An example of identifying and clarifying goals

Imagine this situation: Ellen has been expelled because she
threatened another student. A social worker working with Ellen
suspects that she has a disability that hasn’t been addressed and
that probably led to her current problem. The social worker starts
listing goals and ranking them as follows:

BIG GOAL: Get Ellen back into school with appropriate services.

Rank Variations on the big goal

#1 Ellen goes back to school
--- same school
#4 - before the end of the school year
#3 - with services that she needs
—- with a different teacher
#2 Ellen has an evaluation to find out what she needs.

The expulsion is removed from her record.
The expulsion is changed to a lesser punishment.

By going through this process, the social worker can talk to the
school about his goals for Ellen. The school might not agree to
everything. Because the social worker has figured out the most
important things for Ellen, he is in a better position to decide

whether to keep pushing.
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Is there really more than one way to handle

every situation?
Yes, always.

Looking at James’s situation from earlier in this Chapter,
let’s assume that the foster parent and math teacher
have talked for a while and can’t come to an agreement
about what to do about James’s problems in math class.
The foster parent has options:

>

The foster parent could decide to wait, get more
input, and seek alliances with other teachers.

Foster parent: “| think it might be good for us to talk with other
teachers and see if they are noticing the same things you are.
They might have ideas about how to handle it. They might have
noticed a pattern of problems. We could work together to solve
them. I'm going to contact other teachers and people who work
with James.”

Or, the foster parent could decide to give up his
perspective on the problem and defer to the
teacher’s, hoping she will have ideas on how to
proceed.

Foster parent: “Do you have any ideas about what might help
James concentrate and work harder in class? | would like to
help you put those ideas to work.”

Or, the foster parent could decide it's time to move
quickly because James needs help right away. He
could use a number of options outlined later in this
Manual, including;:

Moving James to another classroom

Finding help outside of the school

Asking for a special education evaluation

Talking with the principal about the problem and asking
the district to provide help

> Paying for a tutor

» Changing schools.

v v v v

Foster parent: “Well, you and | have different perspectives on
this. | know this problem involves more than James’s need to
apply himself. | have worked with James on his homework and
have seen him trying hard. | am going to pursue other options
and try to get extra help.”

Not every option is the right one for a student. To decide
what is right for a student means knowing the priority of
one’s goals in any situation. The fact is, there will be
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some situations where there is no middle ground
because your goals and those of the school district
conflict.

What about when | feel that school personnel
are being disrespectful to me or the child in my

care?
Let them know, fast.

Let the other person know what you sense and how you
feel. Bring up the issue immediately. Don’t wait until
later. The other person might not be aware of how you
feel. Give him or her an idea of ways to improve
communication.

Tell the other person:

> Whatyou feel, “Ifeel _____.”

>» What happens that makes you feel that way, “When
, | feel

> What you would like to happen differently, “Please

”

Remember, be respectful, watch your tone of voice and
body language. Talk to others in the same way you want
to be talked to.

An example of clearing the air when you feel
disrespected

Here’s what a caseworker says when he doesn’t get a response
to his phone calls:

Caseworker:  “I have made three calls to your office during the
last week and have not gotten a return call. I'm
feeling like you don’t think this is very important.
Please return my call so we can discuss this
situation.”

Or, listen to how a foster parent deals with someone she
believes is not listening to her:

Foster parent: “Could we stop a minute? You keep interrupting
me and it makes me feel like you don’t care
about what | have to say. | would really like you
to please listen to me before responding.”
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What do | do when | have hit a dead end?
Don’t give up.

1. Goup

¢ If you're stuck and can’t work things out with a
teacher, go to the Principal.

¢ If you're working on a discipline issue with the Vice
Principal and can’t get anywhere, go to the Principal
even if the V.P. tells you that discipline in this school
is his/her responsibility only, and the Principal
doesn’t deal with those issues.

t If you've reached the end of the road with the
Principal, go to the district Superintendent.

¢ And, if you get nowhere with the Superintendent, go
to the school board.

t+ If the problem involves special education or a matter
of discrimination, consider contacting state and
federal agencies that deal with these issues. (See
Chapters in the Manual on those issues, and look in
Chapter 7 for agency listings.)

Try not to blame a teacher or other individuals. Stay
focused on what the student needs. Try starting out with
“I have a concern for [student]. | have talked with
[teacher, principal, etc.], and this is what happened....”

By going up the chain of command, you get other people
involved who may have fresh ideas. They may also have
a “bigger picture” perspective that helps resolve the
issues.

2. Goin

Examine your goals, review what you and the student
want, and re-evaluate your tactics. Decide whether you
should completely change course, and re-approach the
district with a new offer. Make sure you haven’t become
stuck on points that don’t matter.

3. Go out

Seek other caseworkers, foster parents, or families who
have tackled a similar problem. Ask how they did it and
see if they have any advice for you.

If you can’t find someone who has encountered this kind
of problem before, go to people whose opinions and
perspectives you trust. Even if they are not experts, a
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fresh perspective can help.

Contact community groups that work on education
issues. A list of such groups is in Chapter 7 of this
Manual.

Check with your local legal services or bar association
and see if you can get free or low-cost legal advice or
representation. If you can afford it, hire a lawyer. A list
of legal resources is located in Chapter 7 of this Manual.

4. Go over, go under, go around
@ There is always, always more than one way to resolve a
problem. Think through your options. Force yourself to
list at least three different ways to achieve to your goal.
3 You can find ways to get to your goal without giving up

the important parts of what the student needs. The key
is not getting stuck on just one path to the goal.

V. Being Prepared: Student Records, Meetings, and Hearings

How can | best be prepared as an educational
advocate?

There are three common areas where being prepared
really helps:

1. Student Records
2. Meetings
3. Hearings

This Section outlines some helpful hints in each area.

How can | organize student records and keep
notes to help me be an effective advocate?

1. Keep everything you get

Don’t toss those papers! If you feel like you're being
buried in paper, you'll feel better if you put it all in one
place. Start by using a big envelope or box labeled
“School Papers” and then go on to #2 below.
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2. Get organized with a separate education file

Keep a separate education file for each student you are
helping. If you have a lot of papers, organize them in
different categories: letters and correspondence, special
education, grades and attendance, discipline notices,
etc.

3. Copy everything you send

Keep copies of all letters, notes or other written
communication with the school.

4. Put things in writing

Even if you've asked for something during an in-person
or telephone conversation, follow it up with a note. It
doesn’t have to be typed and it doesn’t have to be
perfect. It is a good reminder to the other person, and
you’ll be happy that you have the note if there’s some
kind of problem down the road. See the Forms and
Samples Section at the back of this Manual for a sample
of a letter confirming a conversation.

Even more important is the fact that some things require
that a request be made in writing if special legal
protections are to fall into place. For example, a request
for school records doesn’t have to be in writing, but if the
district is slow in getting the records to you or ultimately
refuses to give them to you, the timelines that apply are
triggered only by a written request.

Use the Forms and Samples at the back of the Manual.
Remember to date all correspondence.

5. Keep alog

When you are working on a particular issue with a school
district, keep a special pad of paper in the student’s file
that lists what’s happening. A sample blank log sheet is
in the Forms and Samples Section at the back of the
Manual.
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An example of how to use a log sheet

Log Sheet
Date Contact What Happened/Notes
or Action
5/4/00 Called Asked for meeting about Jenny’s discipline last week.
teacher - Jenny says she can’t go on a field trip on May 22

Mr. Jones because of being in trouble.

5/5/00 Mr. Jones Mr. Jones said that Jenny had an in-house suspension
called back | for talking back, and she can’t go on the field trip. |
asked for a meeting with him and the principal, and
he said he would call back within a week.

5/15/00 Called the She didn’t know anything about the discipline. Set a
principal meeting to discuss the situation. Told her | wanted
Jenny to be able to go on the trip because she has
been trying so hard in school and has improved her
behavior over the year.

5/18/00 Meeting At first the principal said it was too late, and | should
have dealt with this sooner. Mr. Jones denied that |

had asked for a meeting with him and the principal.

| showed them my log notes. We discussed Jenny’s

improved behavior and ....

How can | be prepared and make the most of
meetings?

1. Make sure you have what you need before you go

Ask for the relevant records before the meeting so you
have a chance to read them. Take the time to read the
records and write down any questions you have. Find
out who will be at the meeting, and what their roles are.
Ask for certain people to be there if you think they will
help get things done. For example, has the counselor
been especially helpful to the student? Or does the
student’s teacher from last year have good insights into
what the student needs? Ask a friend or support person
to attend the meeting with you.

2. Write down your questions and the points you want
to make

Take a little time before the meeting to write down the
questions you would like answered. Outline the points
you’d like to make. Refer to your notes while in a
meeting. Even great speakers use notes to keep them
on track.
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3. Take notes during meetings and other conversations

Don’t be shy about taking notes during meetings or while
you’re on the phone or having conversations with school
personnel or others. Your notes will later remind you of
what happened and when. It’s okay to let the
conversation slow down while you catch up on your
notes. When a conversation is over and you’re alone,
read over your notes and see if you missed anything.
Check to see if you can read your own writing. Fill in your
notes if you have missed things. Keep the notes in the
student’s education file.

If you don’t get a chance to take notes during the
conversation or meeting, be sure to write things down
right after the meeting when the discussion is still fresh
in your mind.

4. Make sure you get a chance to be heard

You may have one perspective about the purpose of a
meeting, and school district personnel may have
another. Listen and learn what the school’s issues are.
But don’t forget to say what you think is important.

An example of making sure you are being heard

This caseworker called a meeting for one reason, but the school employee starts
out on a different topic entirely. Read how she handles it:

School employee: “As you know, we have concerns about Calvin’s behavior. We've
set times for evaluation and have scheduled an appointment for him to see a
psychologist. I'd like to go over those plans today at this meeting. We need to get a
consent form signed and make sure Calvin is able to make these appointments.
Let’s talk about scheduling an IEP meeting next time we get together.”

Caseworker: “I’'m glad you have identified that Calvin needs an evaluation and are
moving forward on that. My concern is that the school hasn’t let him start classes
since he changed foster homes and moved into this district three weeks ago. He
needs to start school right away. Getting him into school is the most important

thing, and | would like to resolve that issue today.”

5. Silence is a gold mine

A lot of us have plenty to learn from cultures in which the
norm is to think before talking. You will find that a few
moments of silence can yield nuggets of insight. Remind
yourself that it is fine, and even good, to pause a
moment before answering a question. Take a second
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and a deep breath before responding. Collect your
thoughts. Let the empty air just hang there for a minute,
and it will give you a chance to make a bigger impact
because what you ultimately say will likely be clearer.

What's the worst thing that can happen? The other
person might jump in and say something. Often, he or
she will clarify a position or even concede a point
because you haven’t immediately reacted. Or,
sometimes, after not getting an immediate response, a
person could say, “Do you understand what | said?”
Your response can be as simple as, “Yes, | am just
taking a minute to think about it before | respond.”

6. Set concrete goals, and assign tasks during
meetings

A problem will get resolved only if people agree to start
acting on it. Figure out as a group what tasks need to
be done, who should do the tasks, and a time by which
the tasks will be done.

7. Take a break

Don’t sign papers or agree to a resolution of the issue
unless you feel it’s the right thing. Ask to take a break.
Tell the people at the meeting that you would like to
think things over for a few minutes, overnight, or for a
week. If you are thinking about waiting for more than a
day, consider what the student loses by delaying things,
and balance those concerns against how helpful it might
be to have the time to think things through or talk with
someone else.

8. Re-cap at the end of a meeting

Clarify what you have discussed using the notes you
have taken. Make sure everyone is aware of what they
are supposed to do next. If it makes sense, set a time to
meet again before the meeting ends.

9. Make a follow-up call to ensure things are getting
done

Delay can be your worst enemy. If someone has
promised to get something done by a certain date, call
him or her and ask if it's been done. There may be a
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good reason for not accomplishing a task. But by
following up, you make sure your priority has not been
placed on someone else’s back burner. Be sure to
follow through on tasks you said you would take care of
yourself.

How do | make a plan for a hearing?

There are four key areas on which to focus when making
a plan for a hearing:

1. Defining the “case”

In no more than two sentences, answer the question
"What is this all about?" Try starting a sentence with
“This is a case about...” or “This situation is about...”

Example:

“This is a case about a punishment that is
too harsh for what the student did.”

It will be hard to make your case that short and simple,
but try it. It will help you focus your thoughts. You can
use your summary at the start and finish of the hearing
to sum up your position. Do this in your opening and
closing statements.

Next, summarize what you want. Make a list of your
goals in order of importance. This can help guide you in
questioning witnesses and arguing your points.

2. Using the facts

Write what happened in chronological order. Go back
through what you have written and highlight the key
points. If there are records that confirm facts, then
reference them in your notes and mark them with
paperclips, post-it notes or tabs so you can easily find
them when you need them.

3. Knowing the law

Read the law or policies that apply to the facts of your
case. Outline what is important to your case by writing
down key points. List the law you are relying on so you
have it in one place.
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4. Preparing for the hearing

Write out questions you have for withesses. List key
points you want to make during the hearing. List
witnesses or records you need to make those points.
List records you want to have the judge or hearing
examiner consider. See the next Section for more tips.

What can | do to prepare for a hearing?

This Section is a general guide for preparing for a
hearing. There are different kinds of hearings discussed
in this Manual; slightly different rules apply to each one.
If you want more information on how to prepare for a
special education hearing, look at Chapter 3. If you want
more information about how to prepare for a discipline
hearing, look at Chapter 4.

1. Follow the suggestions above for meetings
A hearing is a lot like a meeting, just more formal.
2. Get all relevant records

Getting records is always important. But for a hearing it
is essential. Sometimes records and other information
that will be used in a hearing are called “discovery.”
Make sure you have all of the discovery, and read it
carefully before going to a hearing. Look at the end of
the Manual under the Forms and Samples Section for a
records request form letter.

3. Get a list of withesses from the district

Find out who will be testifying at the hearing. Ask the
district for a list of all of the witnesses it will be bringing
to the hearing.

4. Organize the records and other information

Experienced trial attorneys use “trial notebooks” when
they have trials in front of judges or juries. It's a good
tool to organize a lot of information for use in a tight time
period. You don’t want to be shuffling through a stack of
papers thinking “l know | saw a piece of paper that
showed Anita was in school that day. Now where isitin
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”

this pile of 300 pieces of paper? ...
a. How to organize a hearing notebook

If you organize your materials into a “hearing notebook,”
you can spend your time thinking about more important
things than where a particular piece of paper might be.
Create the notebook as soon as possible. It will help to
have everything in one place as you prepare for the
hearing, and the more you are comfortable using it, the
easier it will be for you during the hearing.

b. Start by dividing the records into piles

Take all of the records and group together similar items
in different piles. Divide them into logical groups.

Example:

—7 Attendance records
7 Discipline records
— Medical records

—7 Notes from teachers
r— IEP

This isn’t a complete list, just some suggestions. You
need to look carefully at what kinds of records you have,
and what groupings will make the most sense.

You might have to divide some into smaller subgroups.

7 Discipline records
—7 Notes from teachers
— Reports to the principal
— Suspension notices
=7 Statement of victim of assault
= Police report

c. Organize your own work on the issue and your
preparation for the hearing

If there are a lot of records, start a second notebook for
your work on the case. If there are only a few records,
then use the same notebook. This part of your notebook
should contain:

= Notes of conversations and meetings you've
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had on this issue
= A summary of the case
= An outline/summary of the facts
= An outline/summary of laws or policies
= Hearing documents
= Questions for withesses
= List of records you want the hearing
examiner or judge to review

d. Make dividers for each section of the notebook

Make dividers to put between sections. You can use
something simple like different colored pieces of paper,
but dividers with tabs sticking out are easiest to use.
Label each section so you can quickly see what is in it.

e. Use a three-ring binder

It may sound nit-picky, but a notebook is better than a
file because all of the papers are held in place. It just
means you’ll avoid the disaster of papers flying
everywhere if you drop your stuff. A binder also allows
you to move papers easily from one section to another.

5. Find out what the hearing schedule will be

Hearings follow a general pattern or schedule. Find out
what this pattern is for the type of hearing you are
attending. Be aware that education hearings tend to be
informal, and the usual pattern may not be followed,
especially in school discipline hearings.

6. Know what will happen at the hearing.
a. Exchange of exhibits and witness lists

In special education hearings, both sides should give
each other copies of any records or other things that
they plan to use in the hearing and a list of withesses
they intend to have at the hearing no later than five
business days before the hearing. In discipline hearings,
it is better if the information is exchanged before the
hearing, but it often does not occur until the day of the
hearing.
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What will happen at
the hearing?
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Exchange of exhibits
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Preliminary issues

Opening statements

Presentation of

evidence:

> Witnesses

> Documents
Legal arguments
Closing arguments
Decision
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b. Preliminary issues

The judge/hearing examiner will usually begin the
hearing by asking whether there are any things that
need to be taken care of before the hearing starts. An
example would be one party asking that people who are
going to be witnesses in the hearing stay outside the
room during the hearing. (The reason for this request is
that withesses may be influenced or change their
testimony if they listen to other witnesses during the
hearing.) Another example would be letting the judge or
examiner know of problems you have had in getting
records from the other side. Try to avoid this situation by
asking for the records as early as possible in writing.

This is the time for the judge or hearing examiner to
make decisions about how the hearing will proceed. You
should feel free to ask him or her what to expect. One
good question to ask is which side will be first to present
their case. Order of presentation depends on which
side has “the burden” to prove the case. In special
education cases, it is often the school district. In
discipline cases, the district usually goes first, too.

c. Opening statements

Normally each side is given an opportunity to give a
short statement that helps the judge or hearing
examiner understand what the issues are in the case.

d. Witnesses

Next, one side presents its witnesses. Witnesses are
usually sworn in by the hearing officer, meaning that
they promise to tell the truth when testifying.

The party who called the witness gets to start asking
questions. This is called a “direct examination.” When
they are finished, the other side gets a chance to
follow-up with questions. This is called a “cross
examination.” Then the party whose witness it is gets to
ask follow-up questions. This is called a “redirect.”

Once one side has presented all of its withesses and
evidence (such as records), then the other side does the
same if it has witnesses.
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Take your time in
the hearing

It is really hard not to
feel pressure to move
quickly in a hearing. It
feels like everyone is
waiting, and sometimes
an opposing party will
play up that sentiment
to get things moving.
You should keep in mind
that the most important
thing is that the student
gets the best possible
outcome. Take your
time in reviewing your
notes. Ask for a few
minutes break if you
need to collect your
thoughts. Talk with your
withesses or review your
notes.
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Keep in mind that just because the other side presents a
particular witness doesn’t mean that witness couldn’t
help your case. Rarely are withesses’ perspectives clear-
cut. Listen carefully. Is the witness being consistent
with things he or she has said in the past? Is the
withess leaving out things that she or he knows would
help your case? Is the witness saying things that need
more detail in order to be helpful to your case? These
concerns should be a guide for your follow-up questions.

A few rules: Never argue with witnesses. Let the witness
finish each sentence. If you don’t understand an answer
that a withess gives, it probably means no one else in
the room did either. Ask a follow-up question if you want
more information. If the witness doesn’t answer the
question that you ask, the witness either doesn’t want to
give you the answer or didn’t understand the question.
Ask it again. If you think the witness just didn’t
understand the question, rephrase it.

e. Exhibits

Exhibits are records, documents, and physical items, as
opposed to testimony. Witnesses give testimony. If you
want the judge or hearing examiner to consider exhibits
as a part of his or her decision, you need to make sure
they become a part of the hearing record. To do this,
you will need to either:

1. Have someone connected to the exhibits testify at
the hearing or

2. Get the other side to agree and state to the judge
during the hearing that those particular documents
can be a part of the hearing record.

f. Closing arguments

Each side gets a chance to sum up what has been
presented in the hearing and to argue the major points
of their case. This is the time to bring everything together
and convince the judge that your points are valid. The
side with the burden gets to go first. Then the other side
gets to give his or her closing argument. Finally, the side
with the burden gets to finish up with a second
argument.
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g. Decision

The judge or hearing examiner can give a decision at the
end of the hearing or choose to send the decision to you
in writing after the hearing is over.

VI. Conclusion

There are many ways to be an effective educational
advocate. Use your concern and care for a young person
to make an impact where it will really count—helping out-
of-home children and youth get the education they
deserve.
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Action Points - How to Be a Good Advocate

>» Ask questions.

> Remember the importance of your tone of voice and body language.
> Choose your words: promote communication, don’t turn up the heat.

> Remember the four steps to getting across your ideas:

Simplify your message.

=  Give examples.

= Repeat your point.

= Ask questions to make sure you’re understood.

> Reach an understanding before you accept an agreement.

> Try the five Ws to help form questions: who, what, where, when, and why.

> Remember the five steps to help move past disagreement:

= Clarify where you both stand.

= Make sure you have the other person’s perspective.

= Seek common ground.

= Add information to help the others change their minds.
= Take a break.

> Know your goals before you compromise.

> Seek help from other caseworkers, foster parents, community
groups, or lawyers.

> Keep an education file for each child.
> Keep copies of everything you get about a child’s education.

> Put things in writing (requests, letters, thoughts, notes of phone calls).

> Keep a log of what is happening.
>» Request records.
> Take notes during meetings.

» Follow-up with phone calls to make sure people are doing what they
said they would.

> Going to a hearing? Make a hearing notebook.

>» Don’t give up. Try another route. There is more than one way to
every destination.
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What 1s an advocate?

An advocate is a supporter, SOmMmeone on your side. An education advocate is

voulh

Advocate for Education

someone who is there for you, helping you get what you need and want in school.

We all need someone...and, if you are on your own, not living at home, or in foster
care, you probably need a little extra help getting what you need in school.

Anvyone can be an advocate.

A family member
A teacher
An adult friend

Someone who knows you and your situation

Ask someone to be there for you.

You can be your own advocate!

Know your rights! Read the TeamChild/Casey Education Advocacy
Manual or find other resources to learn your basic rights to education.

Communicate!

e Speak up. Let people know how you
feel and what you think is best for

yourself.

e Listen to what others have to say.
Everyone has an opinion. Respect and
be open to different ideas.

« Know what you want and say it
clearly to someone at school who can

make it happen.
Ask for help! Find adults who you trust

and who can support you and your goals.

Don’t give up!

Keep trying—ask for

meetings, write letters, make phone calls.
Staying in school is important—your future

may depend on it!

sANYONE listening?

What do you do when you feel
like no one is hearing you?

Keep your cool
Take a break

Try another way of making
your point

Don't give up

Ask someone to help you get
your message across

Produced by TeamChild with support of Casey Family Programs.

This is not legal advice. If you need legal advice, seek the help of a lawyer.
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Chapter 2
Basic Education Rights: Helping Children Enroll
and Succeed in School

The 3 Most Important Things to Remember
about Basic Education Rights

4© Children have the right to attend public school in the district where
they live, even if they are homeless, have just moved to the area, or
will live in the area for only a short time.

© Schools must make prompt decisions regarding enrollment.
® Schools may make exceptions to their usual rules or take other

special steps needed to provide equal educational opportunities to
out-of-home students.

. Introduction

Education is a basic, constitutional right in Washington.
Students have certain rights and responsibilities, and school
districts have specific duties. Knowing these rights and
responsibilities will ensure that out-of-home children and youth
get the best possible education.

There are many education issues that especially affect out-of-
home students. For example, school districts have well-defined
duties to enroll resident students promptly, and they must
consider requests for enrollment from students who are out-of-
district and out of their home school area. Students cannot be
denied an equal educational opportunity because of their race,
national origin, disability, pregnancy, or juvenile court
involvement. Students may be eligible for special programs or
services. When students stop going to school, or have
unexcused absences, school staff have a duty to take steps
necessary to address the underlying reason why they are not in
school before suspending students or taking them to court for
being truant.
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This Chapter provides information on these and other basic
educational rights. Use it to get school officials to respond to
the needs of out-of-home students in a timely and appropriate
manner.

Il. Right to Education

Is there a right to education in Washington State?
Yes. There is a right to basic education in this state.

Education is a right in Washington State. The Washington
Constitution states that an ample education is the state’s
paramount duty. It is the state’s highest, most important duty
to provide a system of public education for students of school
age. See WA. CONST. Art.9, § 1 & 2.

What does this right mean for students?
Students cannot be denied an education without due process
of law.

Washington courts have required that the legislature define
what level of “basic education” will be provided to all students
and to fund schools to provide this basic level of education.

A school district cannot take away a student’s right to education
without providing him or her with an opportunity to dispute the
removal from school. School districts must have a very good
reason to justify a permanent or indefinite removal of a student
from school. See Chapters 4 and 5 of this Manual for a
discussion of school discipline and student rights.

l1l. Enrollment

What is needed to enroll a student in school?
A student should be enrolled as soon as possible and several
basic steps are required to accomplish this.

1. Contact the school district office or local school to pick up
an “enrollment packet” containing necessary forms, etc. If
you expect any problems or are otherwise curious, also
request a copy of the district’s written enroliment or
admissions policies.
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Where you can have
an impact

Know as much as
possible about the
student’s personal and
educational history,
special abilities and
needs, educational
goals, and preferences.
Tell school officials
about these issues at
every contact.
Communicate key points
firmly and respectfully in
writing.
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2. For afirst-time enroliment in Washington public schools, the

school district may request a copy of the student’s birth
certificate. If the student has previously been enrolled in
another school district in the state, the district will ask for
the names of prior school districts, information about the
student’s disciplinary history, special educational needs,
and any health conditions. See RCW 28A.225.330. See the
Section at the back of the Manual on How to Read Citations
and Find Laws. You can find this law and others cited in
this Chapter at your local public library.

Proof of immunization is required before beginning school.
Immunization means shots or vaccinations that children get
to prevent illnesses such as measles. Records that show a
student has completed all of his or her vaccinations will
satisfy the requirement of proof of immunization. A student
can also satisfy the requirement by showing that he or she

has started a schedule for immunizations. A student will
then need to show that the immunizations were completed
by the first day of school the following year.

If you don’t have proof of immunization for a student, then
call the local public health department. Chapter 7 of this
Manual contains information on how to contact the health
department in your area.

IV. Enrolling Out-of-home Youth

What if | don’t yet have all of the paperwork for a
child or youth in my care? Or what if | don’t know

much about his or her educational history?
Enroll the student right away even if you don’t have everything
you think you need.

Schools are required by state and federal law to take steps to
help enroll “out-of-home” students, including students in foster
care. These steps may include:

>» Waiving the requirement for parental signatures

» Arranging for vaccinations at community clinics instead of
requiring a written record of immunization

Make a Difference in a Child’s Life 2-3 Chapter 2: Basic Education



Where you can have
an impact

Expect timely responses
from school staff to your
requests. Be concerned
when the district delays
your student’s
enrollment or receipt of
necessary services. Be
the squeaky wheel!

Follow up your requests
by asking to meet with a
Principal or the district
Superintendent.
Consider filing a
grievance or complaint
when necessary to get a

response.

Where you can have
an impact

If a school tells you that
additional testing or an
IEP must be done
before allowing a
student who lives in the
district to start school,
request a meeting with
the Superintendent, file
a grievance or seek
assistance from an
advocacy organization.
If the student already
has an IEP, you can
also file a civil rights
complaint. See
Chapter 3 for
information on filing a
complaint with the
Office of Civil Rights.
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» Enrolling a homeless student or a student without any legal
residence

» Allowing a homeless youth to stay in his or her prior school
or move to a new school and provide transportation even if
it is not usually made available by the school.

If you would like to read the law on this topic, you can find it in a
public library. See RCW 28A.225.215 and the McKinney
Homeless Act at 42 U.S.C. § 11431.

Don’t delay enrolling a student because you don’t know
something or lack some paperwork. Take the child to the
school and fill out as much of the paperwork as possible.
Explain the reasons for any missing documents or information.
Ask that the child be enrolled right away and make
arrangements for providing additional paperwork if it can be
obtained later.

If you have a problem enrolling a child or youth, look at the
school district’s policies and contact the Office of the
Superintendent of Public Instruction (OSPI). See Chapter 7 of
this Manual for information on how to contact OSPI. You can
request copies of the OSPI publications entitled What Do | Do?
Working with Out-Of-Home Youth and Their Families, and
Amanda Goes to School: An Educator’s Guide for Responding
to the Rights and Needs of Homeless Students.

All districts should have a grievance policy. Consider filing a
grievance if a school is not responding, is very slow in acting, or
is not following its own or OSPI's policies.

If discrimination appears to be involved, consider a civil rights
complaint to the U.S. Department of Education Office of Civil
Rights. The kinds of discrimination that are not allowed in
Washington are listed in this Chapter under Section VIIl. See
Chapter 7 of this Manual for information on how to contact the
Department of Education and the Office of Civil Rights.
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V. Where to Enroll?

What is considered a student’s “resident” district?
Where he or she lives most of the time

A school district must enroll any student of school age who
resides in that district. A student’s “residence” is defined as the
location where the student lives the majority of the time. This
may be different from the student’s mailing address or different
from his or her parent’s address, and the student may be a
“resident” of a district even if he or she has no mailing address
atall. See RCW 28A.225.215 and WAC 392-137-115.

So, for example,

If a student stays with his aunt four of the seven nights
in a week, that’s a majority of the time. The school
district where the aunt’s house is located is the
student’s district.

No proof of residency is required for enrollment, but if you
anticipate any problems, consider providing copies of any
documents (DSHS letters, court orders, etc.) that support your
claim of residency.

Can a student attend school in a district other than

the one in which he or she resides?
Yes, but both the “resident” and “non-resident” districts must agree.

If a student wants to attend a district other than his or her
home district, the student must get permission from the home
district to be released AND be approved for admission by the
new district. Home districts usually allow students to transfer to
another district. On the other hand, districts don’t always admit
non-resident students.

All districts must have a written, non-discriminatory policy about
whether to admit non-resident students. A district may refuse
to enroll students who do not live within its boundaries. For
example, a district can deny non-resident students admission if
those students are serving a suspension or expulsion from their
home district, all the classes in the district are full, or it’s the
middle or end of the semester.

If either the resident or non-resident school district refuses the
student’s transfer, the student can appeal the denial to OSPI.
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You should request and review the non-resident district’s
enrollment policies for such situations. See RCW 28A.225.225
for the procedures that have to be followed when a student
wants to change districts. Read RCW 28A.225.230 and WAC
392-137-190, 195, 200, 205 to see how to challenge the
denial of a request to change districts. These laws can be
found in a public library.

Be sure to look at Chapters 4 and 5 of this Manual to learn
about school discipline issues. There are special considerations
regarding readmission of students who have been suspended
or expelled from either their resident or a non-resident district.

What school within the district will a student attend?
For the most part, the district will decide, but there are
guidelines that the district must follow.

School districts may draw lines within their boundaries to
determine which school a student will attend. In addition, a
district may use other criteria to determine what is a “home
school” for a student. Some schools allow open enroliment in
any of the district’s schools; others allow transfers between
schools only for special circumstances or needs. If you want
your student to attend a school other than the one to which he
or she is assigned, request the district’s policies and forms for
enrollment in another school within the same district. See
RCW 28A.225.270.

Who is considered a “parent” in general education
matters?

The definition of “parent” is not always clear, and whether
someone is considered a parent depends on the issue.

In the laws that deal with general education, there are
numerous references to “parents.” But the definition of parent
is not clear in all circumstances.

For general education admission and compulsory attendance
issues, a parent is defined as “a parent, guardian, or person
with legal custody of a child.”

Even this definition leaves a lot of unanswered questions. For
example, the definition does not explain whether “parent”

includes foster parents, and it does not give any guidance on

what is intended by the words guardian and legal custody.

For general education issues other than attendance and admission,
there is no definition of the word “parent.” So, for example, in the
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case of general education discipline matters, attendance at teacher
conferences, or giving consent to go on a field trip, etc. the law does
not define or describe the word parent.

So who is a “parent” in these types of situations? In our society, many
people who are not the biological parent take on the role of parents
for children. Local districts may have their own policies about how to
handle the involvement of people who are not the biological parents
of a student. Many districts are happy to work with someone who
cares for the student and who is essentially taking the place of an
absent parent.

If a district refuses to allow you to participate, try to determine why.
Ask to see any local district policy defining “parent.” If the district has
a policy that excludes you, consider meeting with someone in the
Superintendent’s office and asking for an exception to the policy. If
there is no policy, ask to speak to the Superintendent and discuss
with him or her why you should be treated as a decision-maker in this
situation.

Note that in special education law, the concept of parent is
specifically defined. But the special education definition of parent
does not apply to general education issues. See Chapter 3 for a
discussion of the role of parents in special education.

VL.

Attendance

Do all children and youth have to go to school?
Yes, but there are several exceptions to this rule.

All children ages 8 through 17 must attend school in the district
where they live unless excused for one of the following reasons:

1. They are in an approved private, home school, or other
education program.

2. They are at least 16, lawfully employed, are either emancipated
or have parental permission, and have already met graduation
requirements or received a certificate of educational
competence.

3. They are excused from attendance by the Superintendent of the
district in which they reside because they are physically or
mentally unable to attend school, are incarcerated in an adult
facility, or are attending a DSHS residential school.
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4. They are temporarily excused upon the request of their parents
for purposes agreed upon by school authorities and the
parents.

If a child ages 6 or 7 attends school, the same attendance rules
apply unless the child is formally removed from enroliment. See
RCW 28A.225.015.

If a student has unexcused absences, does the school
have to do anything before suspending or taking the
student to juvenile court?

Yes. The school must look carefully at why a student is having
problems getting to school. Schools are required by law to take
steps to deal with the problems that cause truancy.

A school is required by law to:

telephone whenever there has been even one unexcused

1 absence > 1. Tell the custodial parent, parents or guardian in writing or by

absence.
A 2. Call a meeting with the custodial parent, parents, or
2 or more guardian and the student at a time that is convenient for
absences everyone whenever there have been two or more unexcused

absences. The purpose of the meeting is to figure out what
is causing the student’s absences.

3. At no later than the fifth unexcused absence, the district
5th absence >

must enter into an agreement with the student and parent
that establishes school attendance requirements.

4. Take steps to stop the absences, or at least reduce the

number of absences. The steps are to include:

» Providing more individualized instruction or other help to
catch up in school

> Providing vocational courses or work experience

» Sending the student to a truancy board, if available in
your area

» Requiring the student to attend an alternative school

» Helping the family obtain services that might address
the cause of the absences.

month, or tenth unexcused absence within the school year,

5. At no later than the seventh unexcused absence during any
7th absence >
a school district must file a truancy case in juvenile court.
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Where you can have
an impact

Make sure the school is
taking steps to address
the reasons that the
student is skipping
school. Offer creative
suggestions about what
the school could do to
help the situation.

Respond promptly when
the school notifies you
of an unexcused
absence.

Follow the district rules
for informing the school
about excused
absences.
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If there is a reason to suspect that the student has a disability,
the student should be referred for evaluation. Measures such
as shortened school days, a late starting time, etc., should also
be considered. If the school contacts you about your student’s
absences, ask in writing that the school assist you in identifying
and responding appropriately to the underlying causes of these
absences.

What happens if a truancy case is filed against a

student?
A student could spend time in juvenile detention.

When a school files a truancy petition, it is asking a juvenile
court judge to take action to stop the student from skipping
school. A student who is the subject of a truancy petition may
end up in front of a judge in juvenile court and be asked to
explain why there are unexcused school absences. If the judge
decides that the absences were in fact unexcused and that the
school has met its duty to take steps to reduce the absences
(see above), then the judge will enter an order requiring the
student to go to school.

If the student fails to obey the judge’s order, then he or she is in
“contempt of court.” This means that the student could end
up back in front of that judge. The judge has authority to put the
student in detention for up to seven days or impose other kinds
of punishment to make the student obey the order.

Parents, guardians, or other legal custodians can be fined up to
$25 a day for a student’s absence from school.

VII.

Home Schooling

What is needed to home school a child or young
person?
Home schooling must be approved by the school district.

To be an approved home school program, instruction must be
provided in certain basic subject areas, and it must be provided
by either:

> A parent with 45 college credit hours
» A parent under the direct supervision of a certified
teacher or
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» A parent who is deemed sufficiently qualified by the
Superintendent of the local school district in which the
student lives.

Home school instruction must include:
» Occupational education

Science

Mathematics

Language

Social studies

History

Health

Reading

Writing

Spelling

Art and music appreciation.

v Vv VvV VvV VvV VvV VvV Vv v v

Ask your local school district for a copy of its home school
program requirements. See RCW 28A.225.010(4) and
28A.200.020.

VIIl. Student Rights and Responsibilities

What are students’ basic rights and responsibilities?

1. Student rights

A student has a basic right to an equal educational opportunity,
which cannot be taken away

(i) on the basis of unlawful discrimination or
(i) without due process of law.

In this case, “due process of law” means that when a student
faces losing the opportunity to go to school, he or she must be
given notice and a chance to dispute the loss of that right.

Students also have rights of free speech, assembly (gathering
with others), and free exercise of religion. All of these rights are
subject to reasonable limits on the time, place, and manner of
the activity.

Students also have the right not to have themselves or their
possessions unreasonably searched or taken. But this does not
mean that students can never be searched. Nor does it mean
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their possessions can’t be taken. In order for the school staff
to conduct a search of students or their belongings, the staff
must have a “reasonable suspicion” that a violation of law or
policy is taking place. This legal standard is less strict than
what a police officer needs to know before searching someone.
School lockers can be searched at any time, without any
particular suspicion that something illegal is happening. See
RCW 28A.600.220, 28A.600.240 and WAC 392-400-215 in
Appendix D.

Strip or body cavity searches of students by school staff are
never allowed. See RCW 28A.600.230(3).

2. Student responsibilities

A student’s basic responsibilities are to attend school regularly,
follow the rules and regulations established by state agencies
and the school district, pursue the required course of study, and
submit to the authority and punishment of teachers and
administrators. Schools have a lot of freedom in deciding what,
in any situation, makes an appropriate environment for
learning. See RCW 28A.600.040 and WAC 392-400-210 in
Appendix D.

What are the special protections and programs for
students who have disabilities, are involved with the
juvenile court system, preghant, homeless, migrant,
non-English speaking, or Native American?

1. Programs and services for students with disabilities

Schools have a duty to identify and provide special education
and related services to students with disabilities who qualify for
such services. If a student already qualifies for special
education services and has a current Individualized Education
Program (IEP) written by his or her previous school district (or
detention school), then the school district to which he or she
seeks admission must immediately honor the existing IEP and
provide the placement and services stated in the IEP. See
Chapter 3 in this Manual for a more in-depth discussion about
special education.

A district may also be required to “reasonably accommodate” a
student’s disabilities even though the student is not in need of
specialized instruction.
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Students in grades K through 9 who have learning difficulties
but who are not considered eligible for special education
services may be eligible for special programs designed to
enhance their learning opportunities, under the Learning
Assistance Program (LAP). See WAC 392-162.

2. Students who are pregnant

Under state and federal law, pregnancy is generally considered
to be a disability requiring accommodations. See Chapter 3 of
this Manual for a general discussion of services for students
with disabilities.

Pregnant students cannot be denied access to education on the
basis of their pregnancy. See the text of WAC 392-400-215
cited below in Subsection 4.

3. Programs for homeless, migrant, bilingual, and Native
American students

In addition to the federally funded, free or reduced-cost school
lunch and breakfast programs, schools receive federal money
to provide special programs and services to children who are
homeless, migrant, needing bilingual instruction, or Native
American. OSPI offers a separate citizen’s complaint procedure
for such federally funded programs. See WAC 392-168.

4. Students involved in the juvenile justice system

Some school districts are reluctant to enroll immediately or

place in regular classrooms a student who is facing juvenile
offender charges or who is on probation or parole from such
charges. The general rule is that:

[N]o student may be denied an equal
educational opportunity...because of national
origin, race, religion, economic status, sex,
pregnancy, marital status, previous arrest,
previous incarceration, or a physical, mental,
or sensory handicap. See WAC 392-400-215.

The only exceptions to this rule authorized by the Legislature
are that a student convicted of a violent offense against a
teacher or another student may not be placed in the same class
as his/her victim, and that a student convicted of a sex offense
against another student may not attend the same school as
his/her victim or the victim’s siblings (who are also notified of
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the offender’s release from detention). See RCW 28A.600.460
and RCW 13.40.215.

Schools and juvenile authorities are generally authorized to
share and exchange their records about a student who is a
juvenile offender, but they are generally not authorized to
disclose these shared records to others. See RCW
28A.600.475 and RCW 13.50.050.

If a school tells you that all youth released from juvenile
detention must be enrolled in a special program, ask for
information about the program’s curriculum and compare it
with the basic education offered in the district’s regular schools.
If there is a meaningful difference in the programs that matters
to the student, consider filing a grievance with the school
district or a discrimination complaint, and contact an advocacy
organization. See Chapter 7 in this Manual to learn more about
resources.

IX. Conclusion

The authors of the Washington State Constitution recognized
the importance of a full education for people who live in
Washington. Do what you can to ensure that children get the
education they deserve.
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Action Points - Helping Children Enroll and Succeed in School

> Pick up an “enrollment packet” from your local school district. It will
contain necessary forms, etc., and help you in enrolling the student.

> If you have problems, request a copy of the district’s written enrollment or
admissions policies. Review them to see if the district is following its own
rules.

> Don’t delay! Getthe student enrolled as quickly as possible, even if you
do not know the student’s entire education history or have all of the paper
work needed.

> Identify any special characteristics or needs of your child in writing at the
time of enrollment, and ask that the school inform you of all special
programs or services for which the student might qualify.

> If the student is being treated differently because of race, gender,
pregnancy, disability, or other reason, consider filing a complaint with the
U.S. Department of Education or the Office of the Superintendent of Public
Instruction.

> If the student wants to attend a school other than his or her “home
school,” request the district’s policies and forms for enrollment in another
school within the same district.

> If you think that the student may have unique needs, ask about special
programs for which the student may qualify.

» Is the school delaying responding to a request? Consider filing a grievance
under the district’s policies.

» If a school tells you that additional testing or an IEP must be done before
allowing a student who lives in the district to start school, request a
meeting with the Superintendent, file a grievance or seek assistance from
an advocacy organization.

» If the school contacts you about a student being truant, ask the district in
writing to assist you in identifying and responding appropriately to the
underlying causes of these absences.
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Your Right to Eqycation

YOU have rights!

You have a right to go to school in the district where you live.

“Where you live” means where you sleep most of the time each week. If you
stay at your aunt’s home 4 of 7 nights in a week, then that is the district where
you live.

ins for Yout

You have a right to an education without discrimination.
You CAN NOT be denied an education on the basis of your race, national origin,
gender, whether you are rich or poor, married or not, been arrested or in
detention in the past, or have any kind of mental or physical disability.

You have a right to due process. Your right to be in school can't be
taken away without due process. Due process means that you have a right to
know the district’s reasons for taking away your rights AND you have a chance to
challenge the decision. For example, if you get suspended or expelled, the
school has to tell you why, and let you explain your side of the story.

An education means a lot. It can open doors for
you. Make sure you get what you need out of
school. Talk about things that are important to
you. Tell adults in your life what you need to
succeed. Make school work for you.

Education is your right!

What YOU have to do.

You have to go to school regularly. You could end up in juvenile
court in a truancy case if you have too many unexcused absences (7 in a month
or 10 in a school year).

You have to follow school rules. Ask your school to give you a
copy of the rules—read them! If you have questions, ask teachers, counselors,
or the principal. If you feel the rules are unfair, let someone know — but
remember to follow those rules until they are changed.
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@ Produced by TeamChild with support of Casey Family Programs.
This is not legal advice. If you need legal advice, seek the help of a lawyer.
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Chapter 3
Special Education: When a Student Needs Additional Help

The 3 Most Important Things to Remember
about Special Education

© A problem that interferes with a child or youth’s ability to learn may
be considered a disability under the law.

€ Every child and youth with a disability that affects learning has a right
to instruction that is specially designed to meet his or her needs, in a
school environment that is as much like a regular classroom as
possible.

© There are strict timelines and requirements that school districts must
follow in providing students with special education services.

. Introduction

Is a child or young person in your care having a difficult time
in school? If the student has a disability, or you suspect that
he or she has special needs, there is help available. All
children and youth between the ages of 3 and 21 who have
an impairment that interferes with their ability to learn can
be eligible for additional support and services to help them
achieve a meaningful education. Even babies and toddlers,
from birth up to 3 years old, can receive special education
services through the federally funded Early Intervention
Program.

In this Chapter, you will find a detailed explanation of the
following rights for students with disabilities:

> Evaluation
> Development of an educational program
» Due process protections.

If you want help on how to read the references to laws, look
at the back of this Manual in the Section called How to Read
Citations and Find Laws. Copies of the most commonly
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Individuals with
Disabilities
Improvement Act in
2004. This law is
referred to as IDEA,
IDEIA, or IDEA 2004. In
this manual, we refer to
the new law as IDEA

2004.

TeamChild Education Advocacy Manual (Revised January 2008)

used portions of laws and regulations are included in
Appendices A-D in the back of the Manual.

One of the most important laws that applies to students with
disabilities is the Individuals with Disabilities Education Act
or IDEA. In 2004, this federal law was changed significantly
and the changes became effective nation-wide on July 1,
2005. This law is frequently referred to as IDEA 2004 and
had a huge impact on the provision of special education
services to students with disabilities. Washington adopted
new state regulations to comply with the changes in the
federal law and these regulations went into effect on July
30, 2007. Please note that throughout this manual when we
are referring to these changes in IDEA, and the
corresponding changes to the Washington regulations, we
will use the term “IDEA 2004.” Be sure to look at the
Appendix A which contains a copy of IDEA 2004 and
Appendix C which contains a copy of the new Washington
state special education regulations.

Il. Legal Protections for Students with Disabilities

What is a disability?
A disability is an impairment that interferes with a child’s
ability to learn.

In general, the term “child or student with a disability” is
used to describe a child who has mental, physical, or
emotional impairments that affect his or her ability to learn.
To qualify for extra services in school, a student’s
impairment must also meet the definition of disability under
special education laws.

It’'s important to recognize that having a disability does not
mean that a child isn't smart or can’t learn. It simply means
that he or she needs extra help in certain areas.

Why do schools have to provide services for
students with disabilities?

There are federal and state laws that protect the
educational rights of students with disabilities.

There are two primary laws that protect students with
disabilities. The two laws are commonly referred to as
“Section 504" and the “IDEA.” In 1973, the U.S. Congress
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passed Section 504 of the Rehabilitation Act, which made it
illegal to discriminate against people with disabilities in
programs receiving federal funds, such as public schools.
Two years later, Congress passed the Education for all
Handicapped Children Act. The federal law is reenacted
every three years and is now called IDEA 2004.

In addition, in 1991, Congress passed the Americans with
Disabilities Act, commonly referred to as the ADA. Title Il of
the ADA defines disability in the same manner as Section
504. When the ADA and Section 504 both apply, Section
504 is usually used because it has regulations that are
more specific for schools.

Section 504 and IDEA 2004 were enacted to ensure that
students with disabilities would be provided with meaningful
educational experiences. IDEA 2004 starts out with an
important statement:

Disability is a natural part of the human experience
and in no way diminishes the right of individuals to
participate in or contribute to society. Improving
educational results for children with disabilities is an
essential element of our national policy of ensuring
equality of opportunity, full participation,
independent living, and economic self-sufficiency for
individuals with disabilities.

See 20 U.S.C. § 1400(c)(1) in Appendix A.

Prior to the enactment of these laws, many states allowed
school districts to exclude children with disabilities from
school. Instead of finding ways to meet the unique needs of
such students, school districts simply refused to serve them.
When students with disabilities were allowed in school, they
were often placed in school programs where their special
needs were ignored or misunderstood. IDEA 2004 and
Section 504 are federal laws that address these problems,
and they fundamentally changed the way public schools
treat children and youth with disabilities.

What is the relationship between IDEA 2004 and
Section 504?

Under both laws, school districts are required to provide
disabled students with a free appropriate public education,
referred to as FAPE. This means that districts must provide
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a range of services to meet the individual needs of students
who have trouble succeeding in school because of a
disability.

Section 504 provides services for a broader group of
students than does IDEA 2004 because it has a more
expansive definition of “disability.” Therefore, if a student
meets the eligibility requirements for IDEA 2004, he or she
is also eligible for the protections of Section 504. But not all
disabled students who are entitled to Section 504 services
are eligible for special education under IDEA 2004.

One way to think about the relationship of the two laws is to
think of eligible students as smaller groups of students
within a larger group. To the left is a picture with a large
circle representing all students. The medium-size circle
inside the big circle represents the students who have
disabilities and qualify for Section 504 services. Of that
group, a smaller group is also qualified for services under
IDEA 2004.

What is considered a disability under IDEA 2004
and Section 504?

Disability is defined differently under IDEA 2004 and Section
504.

1. Disability under IDEA 2004

IDEA 2004 provides services to children who fall within one
or more of the following categories of disability and who
need special education and related services to make
academic progress. The categories are:

category of disability » Mental retardation
applies. Just be sure to > Hearing impairment (including deafness)
lltne sonoe) jELy > Speech or language impairment
observations and . . . . . .
CONCENNS. » Visual impairment (including blindness)
» Serious emotional disturbance
» Orthopedic impairment
> Autism
»  Traumatic brain injury
»  Other health impairment
»  Specific learning disability (difficulty with thinking,
reading, writing, spelling or doing math)
» Developmentally delayed.
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The state regulations (Washington Administrative Code or
WAC) give definitions for each of these categories.
Washington law also defines two additional categories of
disability: deaf-blindness and multiple disabilities. See 20
U.S.C. § 1401(3) in Appendix A and WAC 392-172A-01035
in Appendix C.

2. Disability under Section 504

Section 504 provides services and accommodations if a
child has a physical or mental impairment that substantially
limits a major life activity. “Major life activities” under
Section 504 include:

Learning

Walking

Seeing

Hearing

Speaking

Breathing

Caring for oneself
Performing manual tasks.

v vV vV VvV VvV v v v

See 34 C.F.R. § 104.3(j) in Appendix B.

Why does this Chapter focus on the rights of
students under IDEA 2004?

This Chapter uses IDEA 2004 as a framework for discussing
children’s rights to special education and services because
the rights under IDEA 2004 are more clearly defined. See
Section IX of this Chapter for an outline of Section 504
rights.

lll. The Role of Parents under IDEA 2004 and Strategies for Non-Parents

Many rights under IDEA 2004 and Washington state special
education law can be asserted only by the parents of
students with disabilities. A wide variety of caregivers fit
into the definition of parent under IDEA 2004 and the state
special education law. Because this Chapter focuses on
IDEA 2004 and state special education law rights, this
Subsection talks about the definition of parent and how
caregivers who do not meet the definition can gain legal
authority to act in the place of or for a parent. Remember,
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caregivers, foster parents, caseworkers, and people working
with children and youth can do many things to help a young
person access appropriate services, even without the legal
authority to act as parent.

Who is a “parent” or “guardian” under IDEA 2004?

IDEA 2004 defines “parent” to include the following people:

>
>
>

The birth or adoptive parent of a child

The foster parent of a child

A guardian generally authorized to act as the child’s
parent or authorized to make educational decisions for
the child, such as an individual given authority to make
educational decisions by a judge (This does not include
the caseworker if the child is a ward of the state.)

A person acting in the place of a parent, such as a
grandparent or relative with whom a student with a
disability lives, or someone who is legally responsible for
the student’s welfare

A surrogate parent appointed by the district (see
information below about surrogate parents).

See 20 U.S.C. § 1401 (23) in Appendix A. See
also WAC 392-172A-01125 in Appendix C.

If there is more than one person in a child’s life who
meets IDEA 2004’s definition of parent, the child’s birth
or adoptive parent has educational decision-making
authority unless the birth or adoptive parent’s rights are
limited by a court order or compromised in some way.
This could happen if the judge overseeing a child’s
dependency case has given educational decision-making
authority to another person or if the birth parent’s rights
were terminated in a legal proceeding. See WAC 392-
172A-01125 (2)(a) in Appendix C. If a judicial decree
identifies a specific person to make educational
decisions on behalf of a child, then that person shall be
determined to be the “parent” for special education
purposes. See WAC 392-172A-01125(2)(b) in Appendix
C.

Are foster parents considered parents for special

education purposes in Washington State?
Yes.

Make a Difference in a Child’s Life
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Under Washington law, foster parents meet the definition of
parent for the purposes of special education decision
making. See WAC 392-172A-01125 in Appendix C.

What special protections are available for out-of-
home youth to help them identify an adult who
can make educational decisions on their behalf?

IDEA 2004 adds specific protections for both homeless
youth and children who are wards of the state and who do
not have an adult that meets the broad definition of parent
under the new law.

1. Protections for homeless youth.

IDEA 2004’s definition of homeless child comes from the
McKinney Vento Homeless Assistance Act (see Chapter 2 of
this Manual for more information on the McKinney Vento
Homeless Assistance Act). Under this definition, a child is
considered homeless if he or she lacks an adequate, regular
night time residence and includes children who live in
motels, shelters, on the street or who are waiting for foster
care placement. A child is also considered homeless if he or
she is an unaccompanied youth, meaning he or she is not in
the custody of a parent or guardian. See 20 U.S.C. §
1401(11) in Appendix A and WAC 392-172A-01090 in
Appendix C. For homeless youth who do not have an adult
who meets the definition of parent, the district must quickly
appoint a surrogate to make educational students for the
youth. The district must make reasonable efforts to ensure
that a surrogate is appointed no later than 30 calendar days
after a determination is made that the youth requires a
surrogate. See 20 U.S.C. § 1415 (b)(2)(B) in Appendix A
and WAC 392-172A-05130 in Appendix C.

2. Protections for wards of the state.

A child is considered a ward of the state if they are within
the jurisdiction of the Department of Social and Health
services, Children’s Administration through shelter care,
dependency or other proceedings to protect abused or
neglected children. However, a child is not considered a
ward of the state if he or she has a foster parent who meets
the definition of parent under federal and state law. See
WAC 392-172A-01200 in Appendix C.
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A very small group of children will meet the definition of
ward of the state, since most children in the state’s custody
are living with a foster parent or a relative who will meet the
definition of parent. However, there will be situations when
a child in the state’s custody will not have an adult in his or
her life who meets the definition of parent. For example, a
child who is in a group home run by the state may not have
an individual in his or her life that meets the definition of
parent.

In these limited cases, the district must take steps quickly to
appoint a surrogate to make educational decisions for the
child. The district must make reasonable efforts to ensure
that a surrogate is appointed no later than 30 calendar days
after a determination is made that the child needs a
surrogate. See 20 U.S.C. § 1415 (b)(2)(B) in Appendix A
and WAC 392-172A-05130 in Appendix C.

Don’t forget that for wards of the state, the judge overseeing
the child’s dependency matter could alternatively issue an
order, sometimes referred to as a judicial decree,
authorizing someone to make educational decisions for the
child. That person would then meet the definition of parent
under IDEA 2004 without the district appointing him or her
as surrogate parent, as long at that person meets the basic
requirements to be a surrogate parent. See 20 U.S.C. §
1401 (23) in Appendix A and WAC 392-172A-05130 (3) in
Appendix C.

How can | assert a child’s special education rights
if | don't fit the definition of parent or guardian in
IDEA 2004?

As you will learn in this Manual, you can have an impact on
the quality and nature of the education of an out-of-home
child or youth. Foster parents, relatives, group home
workers and caseworkers can advocate to create and
maintain good special education services for those students
with disabilities even if they do not meet the definition of
parent under IDEA 2004 and state special education law.

There may be times in your advocacy when a conflict might
arise that can’t be resolved directly with the school district.
Since many IDEA 2004 rights can be asserted only by a
parent or guardian as defined by the IDEA 2004 laws, you
might find yourself running into a brick wall because you do
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not have legal authority to make educational decisions on
behalf of the child.

There are ways that you can obtain the authority to enforce
a student’s special education rights when a parent or
guardian is not available.

Can a caregiver who is not a parent under IDEA
2004 gain authority to enforce an out-of-home

student’s rights under IDEA 2004?
Yes.

1. Get appointed as a surrogate parent.

School districts must appoint someone to make
educational decisions for a disabled student when the
parents of a disabled student are not known, the district
cannot, after reasonable efforts, locate the parent, the
student is a ward of the state or the student is an
unaccompanied homeless youth. This person is called a
“surrogate parent.” A CASA volunteer or other
knowledgeable adult could be a surrogate parent, but a
caseworker cannot. The judge overseeing the care of a
child who is a ward of the state also has the authority to
appoint a surrogate parent for the child. See 20 U.S.C.
§1415 (b)(2)(A) in Appendix A and WAC 392-172A-05130
in Appendix C.. Remember, because the new definition of
parent is so broad, very few students will require a
surrogate to be appointed.

A surrogate parent must:

> Not be an employee of the state or local education
agency or any other state agency that is involved in the
education or care of the child

> Have no interests that conflict with the interest of the
child and

» Have knowledge and skKills that ensure adequate
representation of the child.

Every school district must have a system in place for
appointing surrogate parents. You can call the district
special education office to find out how it works in your
area. If you would like to be considered as the surrogate, let
the district know your relationship to the child and your
willingness to be involved. See WAC 392-172A-05130 in
Appendix C.
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2. Request educational decision-making authority
through the dependency, CHINS, or other family court

process.

If a judge has authority to make decisions about a child’s
care, he or she can order that someone other than the
parent should have the power to make educational
decisions. A caseworker can ask the attorney general on
the case to include this as a part of any court order. A
separate hearing could also be requested for this specific
purpose. If ajudicial decree or order identifies a specific
person to act as the “parent” of a child or to make
educational decisions for the child, that person is the parent
for purposes of special education decision making. See
WAC 392-172A-01125 (2)(b) in Appendix C.

3. Obtain a Power of Attorney from the student’s parents.

A Power of Attorney is a simple legal document that allows a
person to give authority for someone else to act on his or
her behalf. A student’s birth parent or legal guardian could
use a Power of Attorney to give someone else (such as a
caregiver, relative, or foster parent) the authority to act as
though he or she were the parent. As long as the
dependency court has not terminated the parent’s parental
rights, the parent can do this by signing a Power of Attorney
document. A Power of Attorney form can be purchased at
most stationery stores.

A caseworker can ask the birth parent or his or her lawyer to
grant Power of Attorney to a person who knows and cares
for the child. The birth parents might be comfortable with
this option if they know that this means that it will allow
someone to watch out for their child’s educational interests.
A Power of Attorney can be cancelled by the parents at any
time.

IV. Evaluation for Services under IDEA 2004

How does a district locate students who need
special education services?

Under IDEA 2004 and state special education law, districts
have an affirmative duty to identify all students residing in
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the district who might need special education services. This
duty is called “Child Find.” Districts are required to have
policies and procedures in place to ensure that students
with disabilities are identified, located, and evaluated. See
20 U.S.C. § 1412 (a)(3) and WAC 392-172A-02040 in
Appendix C.

How does a child get evaluated for special
education?

The student is referred to the school district for a special
education evaluation.

The district must decide whether to evaluate the student,
and then get permission or consent from the student’s
parent to perform the evaluation. School districts must
evaluate a student in every area related to his or her
suspected disability. The evaluation must be done at no
cost to the student or family. There are three basic steps to
make an evaluation happen:

Step 1 Someone makes a request that the student be
evaluated.

Step 2 The district decides that an evaluation is
necessary.

Step 3 Consent to evaluate is given to the district.

Who can make a request for a special education
evaluation?

Under Washington law, the following people or entities can
refer a student for evaluation:

Anyone who meets the definition of parent
School district

Another public agency

Others persons knowledgeable about the child

v v v v

See WAC 392-172A-03005 in Appendix C.

Many people fall into the category “other persons
knowledgeable about the child,” including group home staff,
relatives, court-appointed special advocates (CASAs) and
guardian at litems (GALs), and the student themselves.

The current version of the state special education law has a
list of who can make a referral, but we think that the list

Make a Difference in a Child’s Life 311 Chapter 3: Special Education



Where you can have
an impact

You can keep things on
track by making sure
that timelines are met.
Note that when the laws
or regulations give
timelines, “days” can
mean different things.

Calendar day means
every day on the
calendar, including
weekends and holidays.

School day means every
day of the school year
on which students are
engaged in educational
activity.

Business day means
Monday through Friday,
except for federal and
state holidays unless
the holidays are
specifically included.

Be sure to check the
definition of “day” as it
applies to your situation.
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includes a very broad range of people. If you think a child
has a disability, you should alert the school district to the
fact that the child may need to be evaluated for special
education. At the same time, ask that the student be
evaluated for Section 504 eligibility.

A referral for a special education evaluation used to be
called a Focus of Concern. The IDEA was revised in 1997,
and again in 2004, and the term focus of concern was
taken out. Some school districts may still use focus of
concern to talk about referrals for evaluation. Whether it's
called a focus of concern or referral, the district has the duty
to consider the request for special education testing.

How do | make a referral for an evaluation?
1. Do it in writing.

A referral must be in writing, unless the person making the
referral is unable to write. See WAC 392-172A-03005 in
Appendix C. It can be handwritten and simple. Make sure
to date it and keep a copy for your records. A sample and
form referral letters are located at the back of the Manual in
the Forms and Samples section.

2. Don’t worry about the referral letter being perfect.

Do worry about getting it done as soon as possible. Nothing
will happen until a referral is made, and the date that the
district receives the referral triggers the timelines within
which the district must act.

3. Request that the school evaluate for both IDEA 2004
and Section 504 eligibility.

If the student is not eligible for special education under IDEA
2004, he or she may be eligible to receive services under
Section 504.

4. Be specific about what kinds of problems you think the
student has.

Districts are required to test in all areas related to a
student’s suspected disability, so make sure you describe
all of the problems. For example, if you think the student
has difficulty reading and has emotional problems that need
to be addressed, ask that both areas be evaluated.
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Where you can have
an impact

Nothing says a district
has to take the full 25
school days to decide
whether to evaluate.
You can urge the district
to move more quickly
by:

> Providing records

» Getting additional
information from
doctors and other
health care providers

> Sharing your own
observations about
the child and

> Being a “squeaky
wheel” by checking in
periodically to offer
help and ask if the
district has made its
decision yet.
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5. Use examples.

Include your own observations to describe why you think the
student may have a disability. If you have them, provide
documents that indicate that the student may have an
impairment, such as letters from doctors or mental health
providers.

6. Send the referral to someone in the school or district
who you think has authority and will act quickly.

Although the law does not specify a particular person or
office to whom a referral should be sent, it is a good idea to
send it to someone you think will act on it. For example, you
might choose to send your referral letter to the school
principal or the district’s special education director. See
WAC 392-172A-03005 in Appendix C.

What happens after the district receives a referral
for special education evaluation?

Under state special education law, the district has 25 school
days to decide whether to evaluate the student. (There are
no evaluation timelines in Section 504. If the district
doesn’t have a 504 evaluation policy, use IDEA 2004
timelines as a guide.) In making its decision to evaluate, the
district must review any existing educational and medical
records in the school files or provided by a parent or
caretaker. See WAC 392-172A-03005 (c) in Appendix C.

Once the district has made a decision about whether to
evaluate, the district must send the parent or guardian a
written notification of the decision. If you are not the parent
or guardian, you can tell the district that you would like to be
notified as well, but the district is not required to do so by
law. See 20 U.S.C. § 1414(b)(1) in Appendix A and WAC
392-172A-03005 in Appendix C.

If the district decides not to evaluate, you can challenge the
decision. See Section VIl of this Chapter for a description of
the various ways to resolve disputes with the district.

What consent does the district need to do the
evaluation?
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Where you can have
an impact
Caseworkers

If you are concerned
that a child in your care
needs an evaluation,
work with the district to
help it get what it needs
to move quickly on the
referral.

¢ You can make sure a
parent signs the
consent form and gets
it back to the district.

¢ You can help locate a
parent or a youth's
dependency lawyer.

e You can ask the
dependency court to
order someone else to
have the authority to
consent.

e You can press the
district to ask for a
hearing to override

the consent process.
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Before the district can evaluate a child for the first time, it
must ask for consent from a parent. If the parent refuses,
the district may request a hearing to override the parent’s
refusal. See 20 U.S.C. § 1414(a)(1)(D)(ii) in Appendix A and
WAC 392-172A-03000 in Appendix C.

For children who are wards of the state and are not residing
with their parents (see the IDEA 2004 definition of who is a
parent listed earlier in this Chapter), the district needs to
make reasonable efforts to obtain the consent of the parent
for the evaluation but can proceed without the parent’s
consent if: 1) the district cannot locate the parent despite
reasonable efforts to do so; 2) the rights of the parents have
been terminated under state law; or 3) the rights of the
parent to make educational decisions has been taken away
by a judge and consent has been given for the evaluation by
someone appointed by the judge to make the decision. See
20 U.S.C. § 1414 (a)(1)(D)(iii) in Appendix A and WAC 392-
172A-03000 (d) in Appendix C.

If you aren’t considered a parent under IDEA 2004’s
definition of parent and you hit a dead end trying to get
parental consent for an IDEA 2004 evaluation, ask that the
evaluation be done under Section 504 instead. There are
no laws requiring parental consent for evaluation under
Section 504. But keep in mind that districts could have a
policy requiring parental consent for evaluation under
Section 504. See Section IX of this Chapter for more
information on Section 504.

What happens once the district gets consent to do
the evaluation?

The school district has 35 school days to evaluate the
student.

Washington law states that once the district has permission
to evaluate for special education eligibility, it has 35 school
days to:

> Fully evaluate the student

» Decide whether the student has a disability

>» Determine if he or she needs special education
services.

See WAC 392-172A-03005 (3) in Appendix C.
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The District and the parent can also agree to another
timeframe, as long as the District documents the parent’s
agreement. For example, a parent may wish to agree to
extend the timeline to wait for the results of an independent
educational evaluation. See WAC 392-172A-03005 (3)(c) in
Appendix C.

The 35 school day timeline is waived if the parent
repeatedly refuses to bring the child to the evaluation or if
the child moves between districts during the assessment, as
long as the new district is making sufficient progress to
ensure the evaluation is completed promptly and the
parent and new district agree on a timeline to complete the
evaluation. See WAC 392-172A-03005 (3)(d) in Appendix C.

Washington State Timelines for Evaluation

Referral

for special
education
evaluation

25 school

days to
decide
whether
to
evaluate

Written 35 school

parental
consent
for
evaluation

days to
complete
evaluation

What happens if a student moves during the
evaluation process?

If a student moves to a different district in the same
academic year, the student’s prior and new school must
coordinate as quickly as possible to ensure the special
education evaluations are completed promptly. See 20
U.S.C. § 1414 (b)(3)(D) in Appendix A and WAC 392-172A-
03020(2)(f) in Appendix C. Washington state law requires
that the new district begin obtaining student records when
the student is enrolled and that the student’s prior school
district provide vital information within 2 school days and
school records as soon as possible. See RCW
28A.225.330(3).

What is the scope of the special education
evaluation?

The district must evaluate a child in all areas in which a
disability is suspected.
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an impact

The evaluation should
be free to students and
their families. If the
school district doesn’t
have staff to do a
complete evaluation
(like a medical exam),
the district must still pay
for it. Make sure that
the evaluation is
complete. The
evaluation must also be
comprehensive enough
to identify the student’s
instructional needs in all
areas if the student is
found eligible for special
education so that an IEP

may be written.
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The special education evaluation has two purposes: 1) to
determine eligibility for services, and 2) to identify the needs
and strengths of the student so that an individualized
education program can be developed. The fact that the
district must evaluate in ALL areas of suspected disability is
a crucial, important point. Sometimes a student will have
problems in more than one area. A district might stop the
evaluation once a student is found eligible for special
education in one area. If the evaluation has dealt with only
one area, there might not be enough information about all
of the student’s needs when it comes time to develop the
individualized program.

In order to get the most appropriate education plan for the
student, pay careful attention to the district’s evaluation
efforts to make sure that they are comprehensive. Remind
the district of its obligation to evaluate in all areas. See 20
U.S.C. §1414(b)(3)(B) in Appendix A and WAC 392-172A-
03020 in Appendix C.

What areas may be evaluated and what kinds of
tests will be used?

The district may evaluate a child in the following areas:

Health (physical and mental health)
Vision

Hearing

Social and emotional health

General intelligence

Academic performance
Communication, speech, and language
Motor abilities.

v Vv v VvV v v v v

See WAC 392-172A-03020 (3) (e) in Appendix C.

The tests used for the evaluation should be valid and
appropriate for the area being tested. This means that the
tests need to measure accurately the things they are
intended to measure. For example, the Wechsler
Intelligence Scale for Children IV (called the WISC IV) is a
commonly used test that is designed to measure general
intelligence. In general, results of the WISC IV should not be
used to assess a child’s emotional status because it is not
designed for that purpose. See WAC 392-172A-
03020(3)(a)(iii) in Appendix C.
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an impact
Caseworkers

You may be the only
person who can provide
complete information on
a child’s medical and
developmental history.
Do you have a complete
education history for
this child? Can you talk
to the birth parents and
other relatives about the
child’s early
development? Look in
your files for evaluations
and medical records
that describe the child’s
development. Useful
records include EPSDT
evaluations, family
reports on a child’s early
development, and
medical or mental
health records.
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Tests and evaluation materials must be selected and
administered so as not to discriminate on the basis of race,
culture or sex. In addition, tests and materials must be
given to the student in the student’s native language or
other mode of communication (such as sign language),
unless it is not feasible to do so. See 20 U.S.C. § 1414
(b)(3)(A) in Appendix A and WAC 392-172A-03020 (3)(a)(ii)
and (10) in Appendix C.

What can you do? Ask questions about the tests. Although
the jargon of assessments can be intimidating, by asking
questions you can understand:

> The purpose of the test and
> Whether the type of test used seems right for a
particular student.

Ask one of the assessment team members to explain the
tests to you in plain language. Make sure that the test can
accurately measure the ability it is supposed to measure.
For example, some tests have age, reading skill and
language ability requirements in order for results to be valid.
If a student is too young for a particular test, can’t read at
the level necessary for the test, or if the test is not given in
the student’s first language, then the results of the test
might not be useful and might be invalid.

Who will do the testing?
Professionals who are qualified to conduct testing in the
area of suspected disability.

The school psychologist can conduct many tests. But some
areas of disability will need a psychologist with special
training, a psychiatrist, a physical therapist/speech
therapist, a medical doctor, or some other person with
expertise.

If district staff is not able to do a complete evaluation, the
district may need to seek outside expertise to complete the
evaluation process. These outside evaluations should be
paid for by the district. The district might ask if the student
or family has private insurance or other funding that would
cover the cost of outside evaluations. If the student or
family doesn’t want to use up insurance benefits or other
sources of funding, the district must still arrange and pay for
the outside testing necessary to complete the evaluation.
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What other ways can the district gather
information about a student’s eligibility and need
for special education?

The district must use a variety of assessment tools and
strategies to gather relevant functional, developmental and
academic information about the student. See 20 U.S.C.

§ 1414(b)(2)(A) in Appendix A and WAC 392-172A-03020 in
Appendix C.

Gathering information may include observation of the
student and interviews of family, caregivers, and
caseworkers.

IDEA 2004 and the No Child Left Behind Act emphasize the
use of in-class assessments for gathering information.
These in-class assessments are often called curriculum
based measures (CBMs). You should ask if CBMs were
used with the student so that all members of the evaluation
team can review these assessments because sometimes
CBMs are completed by the general education teacher and
not shared with special education staff.

What should be considered before releasing
personal information to a district?

Relevancy and privacy concerns should guide any release of
information.

Caseworkers and caregivers can provide information to the
district that can help identify education needs and
appropriate ways to meet those needs. But some
information isn’t relevant to a student’s education, and
moreover, the information may be sensitive and personal,
such as:

> Mental health information about a student or his or her

family

Abuse/ neglect history

Placement history

Sexual abuse issues

Immigration status

Criminal history or incarceration status of a student or

parent

> Medical and health history, especially facts such as HIV
status or other potentially life-threatening ilinesses.

v v v v v
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Before providing information to a school district, consider
the following questions:

> Is the information really relevant to the education
issues?

> Is the information protected by confidentiality laws?

» Is the information so personal that its release might
ultimately be harmful?

> How will the information be used? Can it be limited?

»  Who will have access to the information? Can that be
limited?

>  Will those who have access be trained in how to deal
with the information, or could they unintentionally
cause harm to the student by responding to the
information in an inappropriate manner?

» What does the student think about disclosure?

Also keep in mind that youth have the right to consent to
mental health treatment and drug and alcohol treatment
beginning at age 13. If the youth you are working with is 13
or older, you will need his or her written consent to obtain
mental health records or drug and alcohol treatment
records and to share those records with the district.

In addition, youth have the right to consent to testing and
treatment for HIV and other sexually transmitted diseases at
age 14. If you are working with a youth who is 14 or older,
you will need his or her written consent to obtain these
medical records and to share these records with the district.
Think carefully about whether the records are relevant to
the special education evaluation, since this information is
confidential and sensitive.

What if | disagree with the scope or results of the

evaluation?

A parent can request an independent educational
evaluation at the district’s expense, if the parent disagrees
with the evaluation. People not recognized as parents
under IDEA 2004 can try other ways to make sure a
complete, accurate evaluation is done.

> If you have concerns about the scope or results of the
evaluation, there are things you can do:

= Talk with the district and voice your concerns. Ask
the district to do additional or further evaluation.
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Where you can have
an impact

Upon request, the
district must provide
parents with information
on where to go for an
independent evaluation.
But keep in mind that
the independent
evaluation can be done
by someone who is not
on the district’s list. For
more resources, check
with one of the
associations or support
groups listed in Chapter
7 of this Manual.

Once an independent
evaluator is chosen,
make a point to talk to
the evaluator about
areas of concern. Ask
that the evaluation
results include concrete
recommendations for
educational

programming.
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= Find some other means for an evaluation to be
performed. (Does the child or youth have medical
coverage that would pay for an evaluation in the
areas of concern? A district must consider outside
evaluations.)

= Ask for an independent educational evaluation at the
district’s expense, and get a list of evaluators from
the district. If the district does not recognize you as a
parent under IDEA 2004, try to get a parent to
request an independent evaluation or get the legal
surrogate to be the one to request an independent
evaluation. See Section lll of this Chapter for
suggestions on obtaining status to assert IDEA 2004
rights.

= Consider more formal dispute resolution options,
such as mediation, a complaint, or a due process
hearing. See Section VIl of this Chapter for more
information on dispute resolution.

What happens if an “independent educational

evaluation at public expense” is requested?
The district must either grant the request or initiate a
hearing to show that its evaluation is appropriate.

An independent educational evaluation means an evaluation
conducted by a qualified person who is not an employee of
the district that is in charge of the education of the student.
Upon request, the district must give parents information
about where an independent evaluation can be obtained.
The parents get to choose who does the evaluation. See
WAC 392-172A-05005 in Appendix C.

The district has 15 calendar days to ask for a due process
hearing if it opposes the request for an independent
evaluation. If the district doesn’t request a hearing within
15 calendar days, then it must pay for the independent
evaluation or make sure that one is provided at no cost to
the student or family. See WAC 392-172A-05005 (2)(c) in
Appendix C.

If the hearing officer determines that the district’s
evaluation is appropriate, the parent still has a right to an
independent evaluation, but the district does not have to
pay for it. The district must still consider the results of the
independent evaluation even if it doesn’t have to pay for it.
See WAC 392-172A-05005 (3) and (5) in Appendix C.
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V. Qualification for IDEA 2004 Services

Where you can have
an impact

Ask that a person from
the district’s Section
504 program be made
part of the eligibility
determination group. If
the group decides that
the student is not
eligible for special
education under IDEA
2004 but may be
eligible under Section
504, this person can
help identify services
that can be provided
under Section 504.

How does a district decide if a child is eligible for
special education, and who takes part in the
decision—-making?

The district must make an eligibility decision based on the
evaluation.

Once the evaluation is completed, the district must produce
an evaluation report that states the following:

>» Whether the student has a disability

> How the disability affects the student’s progress in
school

» What services are recommended to address the
student’s individual needs.

See WAC 392-172A-03035 in Appendix C.

Whether a student is eligible for special education is
determined by a group composed of the student’s parent(s)
and qualified professionals selected by the school district.
See WAC 392-172A-03020.

This eligibility-decision making group used to be called the
Multidisciplinary Team or MDT. When the IDEA was revised
in 1997, and again in 2004, references to the
multidisciplinary team were taken out. Some school
districts may still use the term MDT or multidisciplinary team
to describe the group of people making the decisions about
evaluation and eligibility. Parents have a right to ask for
notice of meetings and to participate in all meetings with
respect to the identification, evaluation, and delivery of
services to the student. See WAC 392-172A-05000 in
Appendix C. Parents must also receive written notice of any
decision made at such a meeting. See WAC 392-172A-
05010 in Appendix C.

How will | know if the student is eligible for special

education?
The district sends notice.

The district must provide the student’s parent with a copy of
the evaluation report and documentation of its decision
about eligibility. See WAC 392-172A-03040(1)(b) in
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Where you can have
an impact

The eligibility decision-
making group might not
include people other
than those listed. But
the law requires the
district to seek input
from people who live
with and know the
student. Ask the district
to be a part of the
eligibility determination
team.
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Appendix C. If you are not considered the parent under
IDEA 2004, you might not get notice directly. But if you have
legal authority to get the information from the district (for
example, you are the DSHS caseworker or you have an
authorization to release information, etc.), keep calling the
district to check on the status of the decision.

What can | do if a child is denied eligibility for

special education?
You can challenge the district’s decision.

If you think a child has been wrongly denied eligibility for
special education services, you can try to change the
district’s decision by:

Discussing the situation with school personnel
Requesting a mediation conference

Filing a complaint or

Requesting an IDEA 2004 due process or 504 hearing.

YVVYVYY

Talking things through with school officials—including
special education staff, the principal, the student’s teachers
and counselor—is the best way to start dealing with any
problem.

If discussing the issue doesn’t get you anywhere, consider
using more formal dispute resolution. Anyone can file a
citizen complaint on behalf of a student. However, only
individuals who fit IDEA 2004’s definition of parent can
request a mediation or an IDEA 2004 due process hearing.
If you are not a parent as defined under IDEA 2004, then try
to get legal authority to request a hearing or mediation, or
locate the parents and ask them to do it. Refer back to
Section Ill of this Chapter for more information on obtaining
legal authority to request a hearing or mediation. The
mediation and hearing procedures are described later in
this Chapter.

VI. Creating a Special Education Program

What is an individualized education program or
“IEP™?

An IEP is a detailed description of the instruction and
services a student with disabilities needs in order to receive
a meaningful education.
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The individualized education program, or IEP, is a document
that describes the specific special education services that a
child will receive. An IEP should be tailored to a child and
his or her educational needs, and it can include creative
strategies for delivering services.

The IEP must include:

4]

N
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N N R B ™

A statement of the student’s current levels of
educational and functional performance—how the
student is doing

Annual educational goals

A statement of how a child’s progress will be
measured and when periodic reports on the child’s
progress will be provided

Descriptions of all of the services a child will receive
both in the general education classroom setting and
in a special education setting

A description of “related services” the student will
receive such as speech and language therapy,
transportation, and counseling

A description of all program modifications to be
provided, such as modified reading materials, a
reader for exams and other assighments, a tape
recorder for lectures, etc.

A determination of whether the student needs
assistive technology devices and services. Assistive
technology means equipment or systems that
enhance or maintain the capabilities of the student
and can include commercially produced items such
as a computer or custom keyboard.

A decision on eligibility for adaptive PE, and if
eligible, how it will be provided

A description of how the student will participate in
general education classes and activities, and if not,
why

Any accommodations the student will have for taking
state or district achievement tests

Extended school year services, if determined
necessary by the IEP Team

Aversive interventions, if any, required for the
student

The location, duration, and frequency of services to
be delivered

Dates on which services will begin
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Where you can have
an impact

Urge the district to hold
an IEP meeting as soon
as possible.

Be a squeaky
wheel...again. By the
time a student is found
eligible for special
education services, a lot
of time may have
passed. Aside from how
long it takes to
determine eligibility, this
student may have not
been receiving services
he or she should have in
years past. There is no
reason to wait to put a
special education
program in place once
the data has been
gathered.
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M Beginning not later than the IEP to be in effect when
the student turns 16, or younger if determined
appropriate by the IEP Team: 1) appropriate
measurable postsecondary goals and 2) transition
services needed to assist the student in reaching
those goals.

See 20 U.S.C. § 1414(d)(1)(A) in Appendix A and
WAC 392-172A-03090 in Appendix C.

In addition, students who take alternate assessments must
also have the following included in their IEP:

M A description of benchmarks or short term objectives

M A statement of why the student cannot participate in
the regular assessment.

M A statement of why the particular alternate
assessment is appropriate for the student

How soon after the initial evaluation will an

eligible student get an IEP?
Within 30 calendar days of the decision that the student is
eligible for special education, an IEP meeting must be held.

Once a school district determines a student is eligible for
special education services, the district has 30 calendar days
(not school days) to hold an IEP meeting and develop an
individualized plan for the student. See WAC 392-172A-
03105 in Appendix C.

Parents must agree to the services before an IEP can be
implemented. The district is not permitted to request a
hearing to override the parent’s refusal to consent to the
initiation of special education services. See 20 U.S.C.§
1414 (a)(1)(D)(ii) in Appendix A and WAC 392-172A-
03000(2)(c). This means that a child may be evaluated for
special education and found eligible but have an IEP that is
never implemented. If the parent will not consent to the
provision of special education services, you can ask for
services under Section 504 (see Section IX of this chapter
for more information).

Who develops the IEP?
The IEP Team is made up of people who can help design the
student’s education program.
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A team of people is responsible for writing and approving
the IEP. The following people are part of the IEP Team and
generally should be present at all IEP meetings:

M Parent or guardian (including any individual who meets
the definition of parent under IDEA 2004 or who has
been appointed by the judge overseeing the child’s care

Where you can have to have educational decision making authority)
an impact M At least one of the student’s general education teachers
(if the student is or may be participating in the general
Tell the district that you education environment)
el leltEsiter] I 03 M At least one of the student’s special education teachers
student’s education and . . . .
want to be a member of or, where appropriate, special education provider
the IEP Team. As an IEP M A district representative who is qualified in the education
Team member, ask to of children with disabilities and is knowledgeable about
receive notice of the general curriculum and available resources (such as
meetings and decisions. a director of special education)
If you are notified of a M An individual who can interpret evaluation data (can be
meeting that you are
unable to attend, ask one of the above people or the school psychologist)
the school to reschedule M At the discretion of the parent or district, others who
the meeting. Your have knowledge or special expertise regarding the child
ﬁg”"’r'tpatt'on 5 M The student (if appropriate)
oL M Transition service providers (such as vocational
specialists or someone from an outside agency such as
the Division of Developmental Disabilities (DDD).
See 20 U.S.C. § 1414(d)(1)(B) in Appendix A and
WAC 392-172A-03095 in Appendix C.
Other people can be on the IEP Team. The law specifically
allows others who “have knowledge or special expertise
regarding the child” to participate on the IEP Team. This
means that the IEP Team can include foster parents,
caseworkers, therapists, and advocates. The district or the
parent decides who has knowledge or expertise regarding
the child. See WAC 392-172A-03095(3) in Appendix C.
However, under IDEA 2004 and state special education law,
members of the IEP Team may not be required to be in
attendance in all circumstances. A member of the IEP Team
listed above is not required to attend the IEP meeting if the
member’s area of curriculum is not a subject of the meeting
and the parent and the school district agree in writing that
his or her attendance is not necessary.
For example, a speech and language provider may not be
required to attend if speech services are not the subject of
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Advocacy Tip

To fully understand how
a student is doing in
school, it may be a good
idea to hear input from
ALL of the adults
working with the
student. A full IEP Team
may provide a more
accurate picture of how
the student is doing in
school. If you meet the
definition of parent
under IDEA 2004, you
do not need to agree to
excuse |[EP Team
members if you feel it is
necessary to have every
member of the team
present. Refusing to
consent to the team
member’s excusal in
writing means that all of
the IEP Team members
must be present. If you
do not meet the
definition of parent, you
can still encourage the
district to assemble a
full IEP Team.
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the IEP meeting and the parent and school district both
agree in writing that the speech and language provider does
not need to attend because the purpose of the meeting is to
discuss the student’s behavior intervention plan only.

Furthermore, members of the IEP Team may be excused
from the meeting EVEN IF the meeting involves a
modification or discussion of the team member’s area if the
parent and the school district agree in writing. However, the
excused IEP Team member must submit written input into
the development of the IEP to both the parent and the
school district prior to the meeting. See 20 U.S.C. §§ 1414
(d)(1)(B) & 1414(d)(1)(C) in Appendix A and WAC 392-172A-
03095(5)(a) & 03095(5)(b) in Appendix C.

How do | know when the IEP Team is meeting?

The district must notify parents of the purpose of the IEP
meeting, the time and location, and who will be attending.
The district must give notice early enough to make sure that
the parents have an opportunity to attend. The meeting
should be scheduled at a mutually agreed upon time and
place. See WAC 392-172A-03100 in Appendix C.

If the parent and the school district agree, meetings can
also be held by telephone or video conference. See

20 U.S.C. § 1414(f) in Appendix A and WAC 392-172A-
03100(5) in Appendix C.

If you are not a parent as defined by IDEA 2004 but you are
part of the student’s IEP Team, ask that you be given notice
and an opportunity to participate in the meeting.

What can | contribute to the IEP?

Input from people who know the student and care about his
or her success is key to creating an effective special
education program. In fact, the IEP Team must consider the
student’s strengths as well as his or her needs and
limitations when creating a plan.

An important part of your role as an advocate is to analyze
the educational program and services being offered by the
school district. For example, are the goals and objectives
reasonable given your understanding of the child’s abilities?
Are the kinds of services recommended by the district going
to make a difference for the child? If you have suggestions
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Where you can have
an impact

There may be reasons
an IEP Team meeting
should be requested
between annual
reviews, such as:

> Services identified in
the IEP are not being
delivered.

» The student’s needs
have changed.

» The student’s
placement has
changed.

Ask for an IEP meeting
if you feel that the IEP
Team needs to discuss
or change the student’s
program. School
districts may be
reluctant to schedule
multiple IEP meetings
in one year, but
remember there is no
prohibition on holding
an IEP meeting more
frequently than one
time per year.
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for improving the education plan, you should voice them in
the IEP Team meeting.

You can also add a fresh perspective and creativity to the
process. Think about ways to engage the student that the
educators may not have considered. For example, if a
reward of a special activity or sports time motivates a child
to do chores at home, then a similar reward for completing
assignments could be put in place at school. Or maybe you
know that a youth has a difficult time when there are a lot of
distractions, people, and noise. You could suggest that the
student change classes before or after the rest of students
do.

How does the IEP address behavior issues?
The IEP should include a functional behavior assessment
and a behavior intervention plan if behavior problems exist.

For a student whose behavior gets in the way of his or her
learning or that of other students, the IEP should provide
goals and objectives for improving behavior and strategies
for addressing the problem. It is important to remember
that a student’s behavior may be related to his or her
disability. The IEP should anticipate behavior problems and
create effective ways to respond to those problems before
they occur. See Chapter 5 of this Manual for more
discussion on the functional behavior assessment and
behavior intervention plan.

When does an IEP get reviewed or revised?
At least once a year, but more frequently if an IEP Team
member requests it.

IEPs are good for one year. However, a district must follow
an IEP even if it is past due for review. Atthe end of a year,
the IEP Team must meet to review the education program
and to determine whether the student’s annual goals are
being achieved.

The IEP must be revised if the student has not shown
academic progress or new information about the student is
made available. The IEP should also anticipate a student’s
changing needs as he or she matures.

The IEP can also be reviewed at any time at the request of a
team member or when circumstances have changed.
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Where you can have
an impact

If a student’s
performance is
consistently low or a
new problem is
discovered, you should
request an IEP Team
meeting to discuss the
need for a reevaluation.
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However, under IDEA 2004 and state special education law,
changes can now be made to a child’s IEP after the annual
review meeting without convening an IEP meeting if the
parent and the district agree to do so. In this case, a written
document can be used to amend or modify the child’s IEP.
See 20 U.S.C. § 1414(d)(3)(D) in Appendix A and WAC 392-
172A-03110(2)(c) in Appendix C. At the parent’s request,
the school district must provide the parent with a revised
copy of the IEP that includes the amendments. See 20
U.S.C. § 1414(d)(3)(F) in Appendix A and WAC 392-172A-
03110(2)(d) in Appendix C. If you think that the IEP or the
student’s special education services have changed, ask the
District for a copy of the most recent IEP including any
written amendments that have been made through
agreement.

Under IDEA 2004, school districts are also encouraged to
reduce the number of IEP meetings held for each student
per year by encouraging the consolidation of IEP Team
meetings. See 20 U.S.C. § 1414(d)(3)(E) in Appendix A and
WAC 392-172A-03110(2)(e) in Appendix C.

Once a student qualifies for special education, is

there any further evaluation?
Yes, students with disabilities should be evaluated at least
once every three years, and more often if necessary.

Although the IEP must be reviewed once a year,
reevaluations of students with disabilities need not occur
that frequently. Reevaluations must occur at least once
every three years. A parent and the school district may
agree that a three year reevaluation is not necessary.
However, these three year evaluations often give parents
and school districts valuable information on how a student
is doing. Imagine the changes that a student experiences in
the three years from grade school to high school! Think
carefully before agreeing not to re-test your child because
many things may have changed in the three years that have
passed since the last evaluation.

A student can be reevaluated sooner if the school district
determines that the educational and service needs of the
child warrant a reevaluation (this includes circumstances
where the child has made improvement) or if the parent or
the teacher requests a reevaluation. See 20 U.S.C. § 1414
(@a)(2)(A) in Appendix A and 392-172A—03015(1) in
Appendix C. However, reevaluations may not occur more
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Least Restrictive

A

A

4

General education
classes

General education
classes with
support services
and/or
modifications

General education
classes with
resource room
instruction

A combination of
general education
and special
education classes

Self-contained
classes

Special day school
Home Instruction

Residential
placement

Hospital

Most Restrictive
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frequently than one time per year unless the parent and the
district agree that an evaluation is necessary. See 20 U.S.C.
§ 1414(a)(2)(B) in Appendix A and WAC 392-172A-
03015(2) in Appendix C.

The purposes of a reevaluation are to determine:

1. Whether the student continues to meet eligibility
criteria

2. What additional services are needed to meet the
goals of the IEP

3. The present levels of academic achievement and
related developmental needs of the student.

The IEP Team must review the existing evaluation data for
the student and decide what additional testing, if any, is
needed to address the three issues listed above. See WAC
392-172A-03025 in Appendix C.

Where will the student with disabilities receive

services described in the IEP?

Students with disabilities must be educated in the least
restrictive educational environment - and that may mean a
general education class.

An essential principle of IDEA 2004 is that students with
disabilities should be included in the general education
program as much as possible and not excluded or educated
separately.

Children with disabilities have the right to be educated in the
least restrictive environment. This means that an IEP Team
must consider educating and providing services to a student
in the same setting as students without disabilities for
academic, non-academic, and extracurricular activities. A
student with disabilities can be removed from the general
education classroom setting only if the needs are so severe or
disruptive that he or she cannot make educational progress,
even with extra support and services in the general education
classroom. See WAC 392-172A-02050 in Appendix C.

Not all students with disabilities can succeed in a general
education classroom without support. Some students need
individual help from a teacher’s aide in the class, or
modifications of curriculum, materials, or methods of
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instruction. Other students require a different setting
entirely, such as a special day school or home instruction.

Every school district must make sure that a range of
educational settings is available for students with
disabilities since some students with disabilities need more
than can be offered in a general education setting. Students
must be educated in the educational setting that is closest
to the general education classroom, but will still allow the
student to make academic progress.

This range of educational settings is sometimes called a
continuum of placements and can include the options
described in the chart to the left. See WAC 392-172A-
02055 in Appendix C.

What happens if a student with an IEP moves
during the school year?

1. Moves within the state

The new school district must provide the student with
services comparable to those outlined in the IEP from the
former district until the new district either adopts the old IEP
or develops a new IEP. See 20 U.S.C. § 1414(d)(2)(C)(i)(1) in
Appendix A and WAC 392-172A-03105(4) in Appendix C.

2. Moves out of the state

The new district in the new state must provide the student
with services comparable to those outlined in the IEP from
the former district until the new district conducts an
evaluation, if necessary, and develops a new IEP. See 20
U.S.C. § 1414(d)(2)(C)(i)(ll) in Appendix A and WAC 392-
172A-03105(5) in Appendix C.

In both circumstances, the new school must take
reasonable steps to promptly obtain the child’s special
education records and the previous school must promptly
reply to the request for records. See 20 U.S.C. § 1414
(d)(2)(C)(ii) in Appendix A and WAC 392-172A-03105(6) in
Appendix C.

If you are working with a student who moves frequently, be
sure to remind the school district of its obligation to request
and send records as quickly as possible. You can also
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reference a Washington state law, RCW 28A.225.330, that
requires school districts who are enrolling a new student to
request records from the previous school district and
requires the previous school district to respond to the
request for information within two school days of receiving
the request.

Can a student with disabilities get special

education services during the summer?
Yes.

1. Extended school year (ESY) services

A student with disabilities may receive special education
services during the summer if the IEP Team decides that the
services are necessary in order for the student to get a
meaningful education. Eligibility for extended school year
services can be based on the following factors:

> the likelihood that the student will lose skills over the
summer

> whether a summer program is necessary for the student
to meet the annual IEP goals

> arecommendation from a professional

» the student’s educational history.

Schools districts are required to develop criteria for IEP
Teams to use when determining a student’s need for
extended school year services. If you are working with a
student who you think requires extended year services, ask
for a copy of the district’s criteria. See WAC 392-172A-
02020 in Appendix C.

If a summer program is provided, it has to meet the goals of
the IEP. In other words, participation in the regular summer
school courses offered to all students may not be enough. If
a student’s |IEP provides for a one-on-one aide during the
school year, he or she has to be provided with one-on-one
help during the summer as well. An extended school year
program must be provided at no cost to the student.

If the district does not have an appropriate summer program
for a student who qualifies for extended school year
services, the district should create one or pay for the
student to participate in a program offered by another
school district or a private organization. The district must
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Where you can have
an impact
Caseworkers

Help a child prepare for
life after foster care by
coordinating your
transition efforts with
those of the school and
other agencies.

Use your knowledge of
other agencies, and talk
with the |[EP Team about
plans for housing and
other support services
that can be arranged for
the youth when they

leave DCFS care.
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pay transportation and other costs associated with the
extended school year program.

2. Accommodations and services in regular summer
school

If a student with disabilities does not qualify for ESY services
but signs up for the district’s regular summer school
program, the school should still provide accommodations
and specialized instruction to the student. Ask for these
services under IDEA 2004 or Section 504 if the student
needs additional help in order to participate in the program.

Can a special education program help a student

transition from school into adult life?
Yes, special education must provide transition services to
students beginning at least by age sixteen.

Special education provides services to all students with
disabilities to help them prepare for adult life. These
services, called “transition services,” are designed to
promote movement from school to post-school activities,
including college and other post-secondary education,
vocational training programs, independent living programs,
and adult services, and supported employment.

School districts must start transition planning for older
students, beginning no later than the first IEP to be in effect
when the student is 16. This means that the school district
must address transition planning at the annual IEP meeting
prior to the student’s 16t birthday. See 20 U.S.C. §
1414d)(1)A)(i)(VIIl) in Appendix A and WAC 392-172A-
03090(1)(j) in Appendix C. After transition is addressed, the
IEP must include appropriate, measurable post secondary
goals related to training, education, employment and, where
appropriate, independent living skills and outline the
transition services, including courses of study, the student
will need to reach these goals. These goals must be based
upon an age appropriate transition assessment. See WAC
392-172A-03090(1)(i) in Appendix C. The kinds of transition
services a student receives should take into account his or
her interests and preferences and the skills he or she needs
to acquire. See 20 U.S.C. § 1414(d)(1)(A)(VIll) in Appendix
A and WAC 392-172A-01190 in Appendix C.

Advocates can be especially helpful in creating useful
transition plans. Your creativity and knowledge about a
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foster child’s needs and interests can result in services that
effectively prepare him or her for life after school and after
foster care.

VIl. Dispute Resolution

What can | do to resolve a dispute with the school
district?

Meet with the district, request mediation, make a complaint
or file for a due process hearing.

In the course of advocating for a student with a disability,
you may at some point find yourself disagreeing with the
school district. Where possible, it is always a good idea to
try to first solve the problem by talking with members of the
IEP Team or other district officials. But if that approach
doesn’t work, there are several methods for resolving
disputes that are set up by law.

Formal complaint procedures, mediation, and due process
hearings are available to parents and schools to resolve
disputes about special education, including disagreements

about:
» The identification of a student as disabled
» The evaluation of a student
> The delivery of special education services
» The educational placement of a child.

1. Complaints

There are two formal complaint processes that are available
to anyone if there is disagreement about the special
education (IDEA or 504) program of a student. These
complaint procedures are especially useful if you do not
have legal authority of a “parent” under IDEA 2004 to
request a mediation or due process hearing.

a. Citizen Complaint to the Washington State Office of
the Superintendent of Public Instruction.

What is a citizen complaint?

A citizen complaint is a way to have disagreements between
students and districts resolved by an outside agency. Citizen
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complaints should be filed with the Office of the
Superintendent of Public Instruction (OSPI) when someone
believes that an educational entity (including the state, a
school district, or a public or private school) has violated the
requirements of IDEA 2004 or state special education
regulations. See WAC 392-172A-05025(1) in Appendix C.

Who can file a citizen complaint?

Any person or organization can register a complaint with the
Office of the Superintendent of Public Instruction. See
Chapter 7 for information on contacting OSPI.

What are the requirements of the citizen’s
complaint?

The complaint must:

> Bein writing

>» Be signed by the person making the complaint

> Include a statement that the educational entity has
violated special education law within the last year

» State the facts of the violation

» List the name and address of the person making the
complaint and

> List the name and address of the educational entity.

See WAC 392-172A-05025(2) in Appendix C.

If the complaint is about a specific student, the complaint
must also include:

> The name of the student

> The name of the student’s school district

> A description of the nature of the problem of the
student

> A proposed resolution of the problem.

See WAC 392-172A-05025(2) in Appendix C.

OSPI has created an optional form for you to use when
filing a citizen complaint. The form is available at:

http://www.k12.wa.us/SpecialEd/pubdocs/Citizen_Compl
aint_Request_Form.pdf
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Where you can have
an impact

When you make a
citizen complaint, be
sure to watch the
timelines carefully. If
OSPI or the educational
entity fails to act within
the appropriate time
frame, you have
grounds for another
complaint.

Be sure to include
relevant school records
with numbered pages
with your complaint so
that the records are
easier to refer to.
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What happens after the citizen complaint is filed?

Once OSPI receives the complaint, it must send a copy of
the complaint to the school district. Within 20 calendar
days of receipt of the complaint, the school district must
investigate the complaint and respond in writing to OSPI.
OSPI will send you a copy of the school district’s response.
You then have the option of submitting additional
information about the complaint. See WAC 392-172A-
05030(1) - (5) in Appendix C.

Within 60 calendar days, OSPI has to make an independent,
written decision as to whether the educational entity is
violating federal or state special education law. The
decision must include findings of fact and reasonable steps
necessary to resolve the complaint. This timeline can be
extended if: 1) exceptional circumstances exist related to
the complaint or 2) the complainant and educational entity
agree in writing to extend the timeline to use mediation or
another dispute resolution method. See WAC 392-172A-
05030(7) in Appendix C.

The school district then has to comply with the timelines
established in OSPI's written decision to complete any
recommended corrective action. If the school district does
not follow through, OSPI can withhold funding to the district
or order other punishment. See WAC 392-172A-05030(8)
and (9) in Appendix C.

If it is decided that the school district failed to provide
appropriate services to a student with disabilities, OSPI
must:

> Decide how the school district should make up for
the denial of services, including paying money or
taking some other corrective action that addresses
the needs of the student

> Address the future provision of services for all
students with disabilities.

See WAC 392-172A-05030(8) in Appendix C.
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b. Civil Rights Complaint to the United States Office of
Civil Rights for the Department of Education

What is a civil rights complaint?

Section 504 is an anti-discrimination law that aims to
eliminate discrimination on the basis of disability in all
programs that receive federal funds. Because public
schools and districts receive federal money, they are subject
to Section 504 requirements.

The U.S. Office for Civil Rights (OCR) for the U.S. Department
of Education enforces the protections of Section 504 and is
responsible for investigating complaints.

Who can file a civil rights complaint?

Anyone can file a complaint with the U.S. Office of Civil
Rights whenever a student with disabilities does not receive
educational benefit from a program that is comparable to
the benefit received by non-disabled peers. An example is
when a student with a behavioral disability is told he or she
cannot go on field trips and must stay in the principal’s
office while the rest of the class is on the trips. OCR
complaints can also include access issues, such as the lack
of a ramp for a child in a wheelchair or a district’s failure to
provide accommodations or services that should be or are in
a student’s 504 plan. See 34 C.F.R. § 104.4 in Appendix B.

What are the requirements of a civil rights
complaint?

A civil rights complaint must be filed within 180 calendar
days (6 months) of the date of the discrimination. The
complaint should include:

> The name, address and phone number of the person
filing it

> The name, address and phone number of the
person(s) discriminated against

> The name and address of the school, district, or
person that discriminated

» The basis of discrimination (race, disability, national
origin, etc.)

> When and where the discrimination took place

» The facts of the discrimination and
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Agreeing to participate
in mediation does not
prevent a parent from
asking for a due process
hearing later on. The
parent can stop the
mediation process at
any time and still ask for
a due process hearing.
The only limitation is
that at a later due
process hearing the
conversations that took
place during the
mediation process
cannot be used as
evidence. However, the
written mediation
agreement can be used
as evidence. See 20
U.S.C. § 1415(e)(2)(F) in
Appendix A and WAC
392-172A-05070 in
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> Copies of written materials, data, or other documents
that support the complaint.

To file a complaint with OCR, you can use the on-line form
found at:
http://www.ed.gov/about/offices/list/ocr/docs/howto.html
or call OCR at 1-800-421-3481 for a hard copy of the
complaint form to be mailed to you.

What happens after the civil rights complaint is
filed?

The Office of Civil Rights must acknowledge your complaint
within 15 days, but it may take up to 45 days to review the
substance of the complaint. OCR will investigate your
complaint and send you a letter stating its findings within
120 days from the start of the investigation. See 34 C.F.R.
§ 100.7 in Appendix B.

If OCR finds that the district is out of compliance with
Section 504, it will seek voluntary compliance from the
district within 60 days. If the district does not comply, OCR
will begin enforcement measures within the next 30 days.

If you think a district is violating a student’s right to an
appropriate educational experience, consider filing a
complaint.

2. Mediation
What is mediation?

Mediation is a type of dispute resolution. Under IDEA 2004,
states are required to provide free mediation services to
parents/guardians and school districts for the purpose of
resolving conflicts about a student’s special education
program. Look in Chapter 7 of the Manual for information
on contacting the mediation service for Washington State.

The mediation process brings the school and parent or
guardian together with a neutral third person—the mediator.
The mediator sits down with both sides to try to come to an
acceptable agreement on the educational needs of the

Appendix C. . student. The process is voluntary, so both the parent or
guardian and the school district have to agree to participate.
Mediation can be an excellent way to improve services for

Make a Difference in a Child’s Life 3-37 Chapter 3: Special Education



TeamChild Education Advocacy Manual (Revised January 2008)

the student, resolve conflict, and repair relationships
between the school and the parent or guardian.

If mediation is successful, the parties sign a legally binding
agreement that sets forth the resolution. Itis up to the
school and parent or guardian to carry out the terms of the
agreement. Once a mediation agreement is made, the
mediator steps out of the picture and has no power to force
either side to do anything. If a conflict comes up around the
mediation agreement, the parent or guardian can seek
enforcement in state or federal court. If a new or different
conflict comes up, the parent or guardian or district can use
all the forms of dispute resolution available under the law.

Requests for mediation should be made to Sound Options.
You can make your request in writing or over the telephone.
See Chapter 7 for contact information for Sound Options.
Either party can contact Sound Options and they will contact
the other party.

3. Due Process Hearings
What is a due process hearing?

A due process hearing is a formal administrative
proceeding, much like a trial. The parent or guardian and
the school district each have the opportunity to present
evidence and witnesses and to cross-examine the witnesses
presented by the opposing side. A hearing officer makes a
written decision based on the facts and the law.

Do | need a lawyer for a due process hearing?
No, but you have a right to be represented by a lawyer if you
wish.

The parent or guardian of a student with a disability can be
advised or represented by a lawyer in a due process
hearing. Having a lawyer is not required, and you can be
successful in a hearing without one. Often it is a good idea
to consult with a lawyer or another knowledgeable person to
help request and prepare for the hearing.

Under IDEA 2004 and state special education law, the court
can also award attorney’s fees to the parent of a child with a
disability if the parent wins the due process hearing. There
are also new provisions in the law that allow a court to
award attorney’s fees to the school district and force the

Make a Difference in a Child’s Life 3-38 Chapter 3: Special Education



TeamChild Education Advocacy Manual (Revised January 2008)

parent or attorney to pay if 1) the parent or parent’s attorney
filed a complaint that was unreasonable or without
foundation or 2) the parent or parent’s attorney presented a
complaint for an improper purpose, such as harassing the
school district or causing unnecessary delay. Be sure that
you have a clear reason for asking for a due process hearing
before you file the complaint. You can always consult with
an attorney about whether or not you have a legal claim
against a school district. See 20 U.S.C. 1415(i)(3)(B) in
Appendix A and WAC 392-172A-05120(1)(b) and (c) in
Appendix C.

See Chapter 1 - Advocacy Basics for more information about
preparing for and participating in a hearing.

How do | request a due process hearing?
Make the request in writing to OSPI and notify the school
district.

A request for a due process hearing must be made in writing
and contain the following information:

» The name and address of the student (in the case of an
out of home youth, available contact information for the
youth)

» The district and school a child attends

> An explanation of the parent’s concerns

> Your suggestions for resolving the problem.

See 20 U.S.C. § 1415(b)(7) in Appendix A and WAC 392-
172A-05085(2) in Appendix C.

Mail or deliver a copy of your hearing request to:

Office of the Superintendent of Public Instruction
Administrative Resources Section

Old Capitol Building

P.0. Box 47200

Olympia, WA 98504

You must also provide the original hearing request to the
school district by delivering or mailing it to the
Superintendent of the school district. Don’t forget to keep a
copy for yourself!

OSPI developed a due process hearing request form to help
parents with requesting a due process hearing. This form is
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available at:
http://www.k12.wa.us/SpecialEd/pubdocs/DPH_form.doc

What are the limitations for a hearing request?

Under IDEA 2004, the hearing request must address a
violation or issue that occurred within the past two years.

Under IDEA 2004, a due process hearing request can
address a violation from more than two years ago if one of
two conditions is met:

1. The parent was prevented from requesting a due
process hearing within two years because the school
district misrepresented that it had resolved the problem

Or

2. The parent was prevented from requesting a due
process hearing within two years because the school
district withheld information it was required to share by
law.

See 20 U.S.C. § 1415(f)(3)(C) & (D) in Appendix A and
WAC 392-172A-05080(2) in Appendix C.

It is very important that a hearing request discuss all the
potential issues and concerns a parent has. Once the
request is received, it can only be changed if the school
district agrees in writing or if the hearing officer agrees it
can be amended, and the timelines for the resolution
session (see below) start to run again. See 20 U.S.C. §
1415(c)(2)(E) in Appendix A and WAC 392-172A-05085(6)
in Appendix C.

Also, under IDEA 2004, only issues raised in the hearing
request or in an amendment to the request can be
addressed at the due process hearing unless the other party
agrees. See 20 U.S.C.§ 1415(f)(3)(B) in Appendix A and
WAC 392-172A-05100(3) in Appendix C. While you aren’t
required to have a lawyer to request a due process hearing,
it may be helpful to consult a lawyer when drafting the due
process hearing request to make sure that all of your
concerns are raised.
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What happens after a parent submits a request for

a due process hearing?
The school district must reply.

Within 10 calendar days of receiving the parent’s complaint,
the school district must reply to it. The school district must
explain why it took the action it did, what other options the
IEP Team considered and why they were rejected, a
description of the information the district relied on in
making its decision and information on any other factors
relevant to the district’s decision. The school district does
not need to reply if it sent prior written notice to the parent
about the subject matter in the complaint. See 20 U.S.C. §
1415(c)(2)(B) in Appendix A and WAC 392-172A-05085(7)
in Appendix C.

What is a resolution session?

IDEA 2004 added a new step in the due process hearing
time-line: the resolution session. Under IDEA 2004 and
current state special education law, a resolution session is a
meeting that occurs after a due process hearing request has
been made, but before a due process hearing.

Within 15 calendar days of receiving the due process
hearing request from the parent, the school district must
convene a meeting with the parent, relevant members of
the IEP Team, and a representative of the school district
that has decision making authority. The school district
cannot bring an attorney to this meeting unless the parent
has an attorney as well. The purpose of this meeting is to
discuss the complaint and see whether the issue can be
settled without a due process hearing.

If the parent and the school district come to an agreement
at the resolution session, they must sign a legally binding
agreement that is enforceable in court. Either the school
district or the parent has three business days to change
their mind and to cancel the agreement. See 20 U.S.C. §
1415(f)(B)(iii) in Appendix A and WAC 392-172A-05090(4)
in Appendix C.

The resolution session must take place unless the parent
and the school district both agree in writing to waive the
meeting or agree to use mediation instead. See 20 U.S.C. §
1415(f)(B) in Appendix A and WAC 392-172A-05090(1)(c)
in Appendix C.
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How long is the due process hearing process?

IDEA 2004 states that a school district has 30 calendar
days from the time it receives the complaint to try and
resolve the issue to the parent’s satisfaction through the
resolution process. If the district does not do so within the
30 calendar days, the due processing hearing timelines
begin. The hearing must be held and a decision reached
within 45 calendar days. See 20 U.S.C. § 1415(f)(B)(ii) in
Appendix A and WAC 392-172A-05090(2) and (3) in
Appendix C.

Under IDEA 2004, the 30 calendar day resolution period is
adjusted if one of the following events occurs:

e Dboth parties agree in writing to waive the
resolution session;

e after mediation or the resolution session, both
parties agree in writing that no agreement is
possible; or

e the parties had agreed to participate in mediation
past the 30 day resolution session and one party
withdraws from mediation. In those situations,
the 45 calendar day time begins immediately.
See WAC 392-172A-05090(1)(c) in Appendix C.

The length of the hearing itself depends on what the issues
are and how long each side thinks it will take to present its
case.

The resolution session is very important. If a parent is
unwilling to participate in the resolution session, the
timelines for the resolution meeting and due process
hearing are delayed until the meeting is held. In addition, a
school district may ask a hearing officer after the end of the
30 day resolution period to dismiss the parent’s due
process hearing request if the parent refuses to participate
in the resolution meeting. See WAC 392-172A-05090(2)(d)
in Appendix C. On the flip side, if the school district fails to
schedule a resolution meeting within 15 days of receiving
the hearing request, the parent may ask the hearing officer
to immediately begin the 45 day due process hearing
timeline. See WAC 392-172A-05090(2)(e) in Appendix C.
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Due Process Hearing Timelines

Parent
requests
due process
hearing in
writing

If the resolution
District session does not
schedules resolve the
resolution complaint within
session 30 calendar days,
within 15 the due process
calendar hearing goes
days, unless forward and a
waived in hearing decision is
writing made within 45
calendar days

District
replies
within 10
calendar
days

What is “stay put”? And, where does the student
go to school when a hearing is requested?

Stay put is a term used in IDEA 2004 to describe where a
student goes to school when a hearing is requested. If a
hearing is requested, the student has a right to continue to
receive his or her individualized education program in the
same setting until the hearing is completed and a decision
is made. There are some exceptions to stay put. For more
information on exceptions to stay put, read Chapter 5 -
Discipline of Students with Disabilities.

What can a due process hearing accomplish for a

student?

The district can be ordered to provide services, give the
student compensatory education, and pay for the parent’s
legal fees.

A due process hearing can help the student obtain
appropriate services and make up for education that was
lost due to the district’s failures. A hearing officer can help
resolve disagreements about a student’s eligibility, the IEP,
changes in educational settings, and evaluations and
reevaluations.

The hearing officer can also order compensatory education,
meaning the district must provide services to make up for
time or opportunities missed because of the district’s
failures. For example, the district might be ordered to pay
for the student to participate in a community college course,
provide tutoring in addition to the special education
program, or make summer programs available, even though
the student wouldn’t otherwise qualify for extended school
year services.
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Compensatory education requests ought to be related to the
goals and objectives of the IEP. But be creative when
asking for compensatory education services. Think about
what the student likes to do (art, music, science) and
suggest a program or services that provide those
experiences.

If you win at the hearing, the district may have to pay for the
costs you had to go forward in the hearing and the fees that
an attorney charges to represent you. Keep track of costs
that you have in preparing for the hearing.

VIIl. Programs for Children with Disabilities Age Birth to Three

Advocacy Tip

The federal regulations
implementing IDEA
2004’s early
intervention provisions
are in the process of
being revised. Stay
tuned for changes to the
law when the new
regulations are final.
You can visit
http://idea.ed.gov for
more information.

Are services available to a child with disabilities
before he or she qualifies for special education at
age 3?

Yes.

The Early Intervention Program for infants and toddlers with
disabilities is a set of services designed to meet the
developmental needs of each eligible child and to help
families enhance the child’s development. Services are
provided by both public and private agencies and are
coordinated by the Department of Social and Health
Services Infant Toddler Early Intervention Program (ITEIP).1
See Chapter 7—Resources for information on contacting
DSHS to learn more about the early intervention program.

What are the eligibility requirements for early
intervention services?

The child must be evaluated and determined to have a
significant developmental delay.

To qualify as disabled, a child under 3 must be evaluated
and determined to:

1. Demonstrates a delay in at least one of the following
developmental areas:

1 During the 2005-2006 Washington Legislative Session, a highly significant bill, House Bill 1107, passed. It requires
all school districts, by September of 2009, to provide or contract for early intervention services to all eligible children
with disabilities and makes DSHS the payor of last resort for these services. Watch for major changes over the next
few years as school districts begin to partner with local agencies to provide these services to children birth to three

years old.
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Where you can have
an impact

Caregivers and
caseworkers

You can make valuable
contributions to the
evaluation by providing
information in the form
of medical records and
personal observations of
the child’s development.
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» Cognitive, such as thinking and making sense of
one’s experience

» Communication, such as using age-appropriate
language

» Physical, such as fine and gross motor skills needed
for body control, and skills like standing, walking,
climbing

> Social or emotional, such as age-appropriate feelings
and behaviors

> Adaptive behaviors, such as self-help skills, including
feeding and dressing.

Or

2. Have a physical or mental condition that is known to
cause developmental delays, such as Down Syndrome.

See 20 USC §1432(5) in Appendix A.

How does a child under 3 become eligible for early

intervention services?
You can request an evaluation from a Family Resource
Counselor, public health organization, or school district.

Every child can get screened for early intervention services.
If you think a young child in your care may be delayed or
disabled, make a referral for evaluation. Each county or
geographic area has a Family Resource Counselor that can
give you information about where to get an evaluation. To
find out who it is in your area, call the Within Reach hotline -
1-800-322-2588. You can also request an evaluation
directly from your local school district or public health
department.

An evaluation looks at the child’s progress in the five areas
of development listed above. In addition, the evaluation
must assess the unique strengths and needs of the infant or
toddler and identify the services necessary to meet the
child’s needs. Input from the family must be considered,
including the family’s priorities and concerns about the child
and the provision of services. See 20 U.S.C. § 1436(a) in
Appendix A.

How are early intervention services delivered?
An individualized family service plan ( IFSP) is created.
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Be creative when asking
for services for a child in
your care. A vast array
of services is available,
but you should be
prepared to make a
good argument for why
a particular service is
essential.
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Within a reasonable time after the assessment is
completed, an individualized family service plan, or IFSP,
must be developed. The team that writes the IFSP must
include the family. See 20 U.S.C. § 1436(a) and (c) in
Appendix A.

The IFSP must be in writing and contain the following:

Current levels of child’s functioning

A family statement of concerns, priorities and resources
(the family may choose not to include this information)
Outcomes expected to be achieved

Specific early intervention services needed, including
how often and for how long, and who will pay for the
service

The natural environments in which services will be
provided (settings that are normal for the child’s age
peers who are not disabled)

Timelines for the beginning and ending of services
The identification of the service coordinator

A plan for transitioning the child to preschool or other
services.

= NN RE
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See 20 U.S.C. § 1436(d) in Appendix A.

Before services can be provided, the child’s parent must
give informed, written consent. Parents can consent to
some services and not to others. They can also agree to
services but disagree about the frequency or where services
are to be delivered. See 20 U.S.C. § 1436(e) in Appendix A.

The IFSP must be reviewed at least every 6 months and
rewritten every year. See 20 U.S.C. § 1436(b) in Appendix A.

What kinds of services are provided through the

early intervention program?
A wide range of services may be provided.

The individualized family service plan may include:

Family training, counseling, and home visits
Special instruction

Speech-language therapy

Occupational or physical therapy
Psychological services

Service coordination services

v Vv vV vV
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» Medical services for diagnostic or evaluation
purposes

» Early identification, screening and assessment
services

» Health services necessary to enable the child to

benefit from other early intervention services

Social work services

Vision services

Assistive technology devices and services

Transportation needed for family and child to receive

early intervention services.

v v vV

See 20 U.S.C. § 1432(4)(E) in Appendix A.

What does the family service coordinator do?
The family service coordinator implements the
individualized family service plan.

The family service coordinator is responsible for making
sure that the plan is followed and coordinating with other
agencies and individuals to ensure that services are
provided. See 20 U.S.C. § 1436(d)(7) in Appendix A.

How are disagreements about early intervention
services resolved?

If you disagree with a child’s evaluation, the IFSP, the
delivery of services, or the environment in which the
services are delivered, you have several options for
resolving the problem. It is always a good idea to try talking
with others, especially the family services coordinator.
However, if that approach doesn’t work, a parent can
request mediation or an administrative hearing.

Mediation of disputes over early intervention program
services is offered at no cost and is voluntary. Both the
parent and the service provider must agree to participate in
mediation. If the parties reach an agreement, it must be
written and a copy provided to each party. If you are not a
parent, refer to Section Ill in this Chapter that outlines things
you can do. See 20 U.S.C. § 1439(a)(8) in Appendix A.

The parent or guardian also has a right to the timely
administrative resolution of complaints. An administrative
hearing must be requested in writing and include the
complaint. Talk with the ITEIP to find out where to send the
request for a hearing . See Chapter 1 of this Manual for
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information on how to prepare for an administrative hearing.
See 20 U.S.C. § 1439(a)(1) in Appendix A.

How does a toddler move from an early

intervention program into special education?
The child must be reevaluated for a disability, and a
transition planning conference is held.

Any child who qualifies for early intervention services must
be reevaluated for a disability before age 3 in order to be
eligible for special education services. See WAC 392-172A-
01035(2)(d)(vii)(B) in Appendix C.

In order to create a smooth transition between early
intervention programs and special education preschool
programs, each school district is required to have policies
and procedures in place for transition planning. The law
requires that districts hold transition planning conferences
for each student at least 90 calendar days before the
student’s third birthday. By the time the student is 3 years
old, an IEP must be developed and in effect. See WAC 392-
172A-02080 in Appendix C.

IX. An Overview of Section 504

Where you can have
an impact

Urge the district to move
quickly to finish the
evaluation. If the
district doesn’t have a
policy or set timelines
for completing the
evaluation, ask that the
district use the IDEA
2004 evaluation
timelines as a guide.

Section 504 of the Rehabilitation Act was the first law made
to protect people with disabilities. Under Section 504, all
programs that receive federal funding must not discriminate
against individuals on the basis of a disability. Schools
receive federal funding, and therefore must follow the
requirements of Section 504 to ensure that students with
disabilities are not treated differently. School districts must
also take steps that range from accommodating special
needs to providing special instruction and related services.
The intent of Section 504 is to remove barriers so that
people with disabilities can fully participate in “life activities”
such as learning in school.

As discussed earlier in this Chapter, Section 504 defines
disability as an impairment that substantially limits a major
life activity. Learning is a “major life activity” for children.
Impairments that affect a student’s education may qualify
him or her for services under Section 504. The definition of
disability under Section 504 is much broader than under the
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an impact

Ask the district to put
the Section 504 plan in
writing. If the district
refuses, write up what
you think the district
agreed to do, and send
the school a letter. Ask
the district to confirm
that the district’s
understanding of the
plan is the same as

yours.
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IDEA 2004, so many students who are not eligible for IDEA
2004 may be eligible for extra support under Section 504.

School districts are required to create procedures and
systems for implementing Section 504. In addition, each
district must designate at least one person to coordinate the
district’s efforts to comply with Section 504. Ask for a copy
of the district’s procedures and for the name of the person
designated as the Section 504 compliance officer. See 34
C.F.R. § 104.7 in Appendix B.

How does a student become eligible for 504
services?

Districts are required to identify students who may have
disabilities, and evaluate whether they need extra support in
order to get a meaningful education. The evaluation must
be done at no cost to the student. As under IDEA 2004,
districts must use valid assessment tools, administered by
trained people. The evaluation tools must also be tailored
to test specific needs and accurately reflect the student’s
abilities. Unlike IDEA 2004, there are no specific timelines
for the district to finish an evaluation. See 34 C.F.R. §
104.35 in Appendix C.

Is parental consent required for evaluation under
Section 504?

Section 504 does not have a provision requiring parental
consent prior to an initial evaluation. Caregivers, foster
parents, caseworkers, and other education advocates may
all be able to initiate the evaluation for 504 services. If the
district will not do an evaluation because it lacks parental
consent, ask to see the district’s policy on consent and any
definitions of who has authority to make decisions and
requests for Section 504 services.

How often does the district have to reevaluate
students?

Section 504 requires periodic reevaluation of students with
disabilities. The law does not state clearly how often, except
that evaluating at least once every 3 years (like under IDEA
2004) would satisfy this requirement. See 34 C.F.R. §
104.35(a) and (d) in Appendix C.
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Like IDEA 2004, Section 504 also requires a reevaluation
whenever the district proposes to make significant changes
to a student’s program.

Does the district have to develop a plan for the
student?

Section 504 requires a plan for meeting the student’s
special needs, but it doesn’t require that the plan be written.
See 34 C.F.R. § 104.35 in Appendix B.

The Washington State Office of the Superintendent of Public
Instruction recommends that districts put plans in writing,
even if it is not as detailed as an IEP.

Who develops the 504 plan?

There is no clear guidance in the law about who specifically
should be involved in the development of the 504 plan.
Section 504 does say that decisions about placement and
services must be made by a group of people who knows the
child, understands the evaluation data, and knows about
support available within the district. You can ask to be on
the 504 team and share your information about the
student’s strengths and needs. See 34 C.F.R. §
104.35(c)(3) in Appendix B.

What kind of things can be put into a 504 plan?

504 plans can range from seating a student near the
teacher for extra help to providing specialized instruction
and related services. For a student who has challenging
behavior, a behavior plan, counseling, or an aide may be
necessary in order for him or her to participate in school.
For a student who is hearing impaired, a signing interpreter
or written lectures might be included in the plan. Be
creative! Your suggestions about how a student can
participate in school should be open for consideration.

Does the district have to educate the student in a
regular classroom?

Unless an IEP or 504 plan requires another arrangement, a
child must be educated in the school that he or she would
attend if not disabled and be with non-disabled classmates
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to the maximum extent possible. See 34 C.F.R. § 104.34(a)
in Appendix C.

Can a student be suspended or expelled for
behavior that is related to a disability?

Suspending or expelling a student for behavior that is a
result of or related to a disability is illegal discrimination,
unless it is for a short-term (less than 10 school days). If
suspension is more than 10 school days, or is part of a
series of short suspensions, the district must hold a meeting
to determine whether the behavior is related to the
student’s disability.

What if the district refuses to develop a 504 plan,
or there appears to be some other sort of
discrimination against the student?

Section 504 requires that school districts develop dispute
resolution procedures, including the right to an impartial
hearing. Ask for a copy of the district’'s 504 procedures to
determine your next step. In addition, you can make a
complaint to the Office of Civil Rights. See Section VIl in this
Chapter for more information about making a civil rights
complaint.

X. Conclusion

All students are entitled to an education that helps prepare
them for life. If students are disabled in some way, they
may have a right to a vast array of services and
accommodations that help them succeed. If you know a
child or young person who needs more help than he or she
is getting in school, advocate for special education services.
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Action Points - Special Education: When a Student Needs Additional Help

> Ask (in writing) for a special education evaluation if you suspect a child
or youth has a problem that is interfering with his or her ability to learn.

> Remember to ask for an evaluation under both IDEA 2004 and Section
504.

> Make sure the district evaluates in all areas of suspected disability.

> Be the “squeaky wheel that gets the grease.” Make sure the district
keeps to the required time lines and does everything necessary for a
student.

» If things are not going well, ask for a meeting.

» Share your knowledge about the child with the school district.

> Become an active member of the IEP Team.

> Invite people to the IEP Team who can help you advocate for the
student.

> Involve the student in the planning process.
> Make suggestions for how the school can best serve the student.

>» Scrutinize all aspects of the IEP to make sure the program will really
help this student.

> Ask for summer special education services if the child needs them.

> Make sure that transition services are part of a child’s IEP who is 16 or
older.

» If you think a student is being discriminated against, file an OCR
complaint.

> Make a file of the student’s special education records. Include records
from outside evaluators and service providers who work with the
student.
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Need extra help

Special education

iNn school? what is it?
It's help that is designed to meet
. your needs.
Are you:
N It's help that is in a general
O Failing classes? education class whenever
O Having a hard time understanding or possible.
concentrating in school? It's about making sure that every
O Getting in trouble all the time and can’t student has a chance to succeed
help it? in school.
O Having trouble reading, writing, or
understanding math? It's NOT about being
O Feeling depressed or stressed out and DUMB!

not doing well in school?

You might be eligible for extra help that can help you do better in school.

Special education helps all sorts of students—students with learning difficulties, physical
impairments, and behavior/emotional problems.

What can YOU do to get more help?

Ask for an evaluation. If you're having problems, but are not sure why,
ask the school to test you to find out why you are having trouble. The evaluation will
also help the school decide if you are eligible for special education and other
supportive services.

Ask for a meeting to talk about your education program. Use the meeting
to talk about the problems you're having and ways to make your school program
work for you. If you already have an IEP (special education plan), ask that your IEP
team participate in the meeting.

Ask an adult or parent for help in challenging a school’s delay or
denial of services.

Produced by TeamChild with support of Casey Family Programs.
This is not legal advice. If you need legal advice, seek the help of a lawyer.
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Chapter 4

Discipline

The 3 Most Important Things to
Remember about Discipline

® Students have a right to an education, even if they misbehave at
school.

® Students have a right to challenge removals for misbehavior if the
discipline is not fair or if there is a disagreement about what
happened.

4@ Students have a right to receive notice about why they are
removed and for how long they will be excluded. They also have a
right to fairness in their discipline appeal.

l. Introduction

Every child and young person has a right to education. The
right to education is an important one that is protected by
Washington’s Constitution and laws. However, if students
break school rules, school districts are allowed to take action to
correct the behavior or to prevent it from happening again.
Schools must make sure that students have a chance to tell
their side of the story and make an argument about whether
the discipline is appropriate and fair.

This Chapter gives information about the ways that a school
district can punish behavior. It also explains how students can
challenge discipline when it's not appropriate and fair.

Most of the laws referenced in this Chapter can be found in
Appendix D in the back of the Manual. Also in the back of this
Manual is a Section called How to Read Citations and Find the
Law.

Please note that this manual does not include the recent changes to school discipline enacted in 2016. For
more information about those changes, please refer to the updated handbook on the Office of the Education
Ombuds (OEO) website: WWW.OEO.WA.GOV
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Il. How and Why Students Can be Disciplined

Where you can have
an impact

Understanding the rules
and showing an interest
in your student’s
education are good
ways of preventing
school exclusion

Take time to talk with
your students and help
them make good
decisions about what
they do at or bring to
school.

Schools are often quick
to discipline, suspend,
or expel students who
schools think have
broken the rules.

What are a student’s responsibilities at school?

Attend school and be on time to class.

Follow school rules.

Behave on the bus and follow the driver’s directions.
Show respect to other students and school staff.

Don’t bring drugs, alcoholic beverages, or tobacco
products to school.

Don’t bring or have weapons on school property or carry
weapons on the way to and from school. A weapon is
anything that can be used to threaten or intimidate
people.

» Don't participate in any gangs or gang-related activity at
school. A “gang” means a group of three or more
people, with a leader, that on an ongoing basis regularly
plans and acts together to do illegal things. Schools
often have policies forbidding students from using gang
signals, wearing gang symbols or colors, recruiting gang
members, or advertising that they are in a gang.

YV VYVVVYY

How do students know what behavior is expected?

All students should receive a copy of the school rules. If your
student didn’t get one, ask for it from the school office.

Read the school rules. If they are confusing, ask the school
Principal for clarification.

What happens if a student misbehaves at school?

Teachers and school administrators can use a variety of
methods to discipline or correct the action of a student. See
WAC 392-400-205 in Appendix D of this Manual.

For example, schools can:

» Send a student home early.

» Require a conference with the teacher, principal, or
other student involved in the alleged behavior.

» Impose an in-school suspension or detention.

» Refer the student for outside help such as counseling or
a drug and alcohol evaluation.
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Immediately remove the student from school (called an
“emergency expulsion”).

Suspend the student for a certain number of days.
Expel the student for up to one year.

Call the police or a make a referral to juvenile court if a
crime is alleged to have been committed.

YVYVY V¥V

. Limits on Discipline

Are there limits to the discipline that a school district
can impose?
Yes.

Teachers and other school staff may not verbally or physically
abuse students.

Students are entitled to an opportunity to challenge the
discipline.

Discipline must be fair and must be warranted by the
disciplined student’s behavior. Discipline excluding students
from school may not last longer than one calendar year.

What is corporal punishment, and is it allowed in
schools?

Corporal punishment means intentionally causing physical pain
to a student. It has not been allowed in Washington State since
September 1, 1994. The ban on corporal punishment does not
include situations where a school staff person uses physical
force necessary to maintain order or to prevent a student from
harming himself or herself, other students, school staff, or
property. See WAC 392-400-235(3) in Appendix D of this
Manual.
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IV. Student Rights When Removed from School

What are a student’s rights when kicked out of school?

The school administrator (usually a Principal or Vice Principal)
must:

1. Tell the student that he or she will be suspended or
expelled.

2. Give reasons for kicking a student out and explain which
rule was broken.

3. Give the student a chance to tell his or her side of the
story.

A student’s rights are slightly different depending on what
discipline the district proposes. The rest of this Chapter
discusses rights and procedures for challenging:

» Short-term suspension
» Long-term suspension
>» Expulsion

>» Emergency expulsion

Who is considered a “parent” in general education
discipline matters?

The law does not define the word “parent” for general
education discipline matters.

In the laws that deal with general education, there are
numerous references to “parents.” “Parents” hold many of the
rights in the laws and must be the ones to receive notices and
initiate certain appeals processes. The definition of parent is
not clear in all circumstances. In the case of general education
discipline, there is no definition for the word “parent.”

So who is a “parent” for purposes of general education
discipline issues? Without specific guidance in the law, some
districts create their own definition for local district policy.

Other districts may not have any policy at all on the issue and
decide who is a “parent” on a case-by-case basis. In our society,
many people who are not the biological parent take on the role
of parents for children. It does not make sense to deprive
those children of their caretakers’ involvement in school issues.
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If you are acting like a parent for a student or have some type
of legal responsibility for a student, ask to be treated like the
parent. Many districts are happy to work with someone who
cares for the student and who is essentially taking the place of
an absent parent. If a district refuses to allow you to
participate, try to determine why. Ask to see the local district
policy defining “parent.” If the policy excludes you, consider
meeting with the Superintendent and asking for an exception to
the policy. If the district does not have a policy, ask to speak
with the Superintendent and discuss with him or her why you
should be treated as a decision-maker in the situation.

V. Short-Term Suspension

Where you can have
an impact
Challenging a short-
term suspension

Ask for an informal
conference to talk about
the behavior.

Work with school staff
on ways to prevent the
problematic behavior

from happening again.

Schools will often not
observe the right of the
student to have this
informal conference
before the suspension.
Do not hesitate to
remind the school that
they must allow the
student the conference
before serving the

suspension.

What is a short-term suspension?

A short-term suspension is a disciplinary exclusion for up to ten
school days. See WAC 392-400-205(3) in Appendix D.

What are a student’s basic rights?

Schools must try other ways to correct problem behavior before
using a short-term suspension.

A student serving a short-term suspension must be allowed to
make up missed schoolwork if the suspension will have a
substantial effect on grades or prevent the student from getting
credit for the course.

Kindergarten to 4th-graders cannot be short-term suspended for
a total of more than 10 days in a term. Students in grades 5
and above cannot be short-term suspended for a total of more
than 15 days in a semester or 10 days in a trimester.

What is the process?

Students have the right to an informal conference with school
district administration before serving the suspension. The
student has a right to give his or her side of the story at the
informal conference. See WAC 392-400-250 in Appendix D.

Before the informal conference, the school must give the
student an oral or written notice describing:
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The alleged bad behavior.

The school district rule that was broken.

An explanation of the facts showing that the bad
behavior really happened.

4. An explanation of the corrective action or discipline that
the school district wants to impose.

wnN e

If the suspension is going to last more than one calendar day,
the district must provide written and/or oral notice to the
student’s family. See WAC 392-400-250 in Appendix D.

What if the student is still unhappy with the short-
term suspension after an informal conference?

A student or his or her family can file a grievance with the
Principal. A grievance is a statement of why the student is
unhappy with the short-term suspension. The Principal must
hold an informal conference to try to resolve the grievance.
During the conference, the Principal can ask questions of the
student, the student’s parent or guardian, and the school staff
involved in the matter.

If the student or his or her family is still unhappy after the
grievance conference, another grievance can be filed with the
Superintendent and then a third with the school board. Further
challenge of the short-term suspension would most likely need
to occur in court. See WAC 392-400-255 in Appendix D.

A Quick Look at Steps for Challenging a Short-Term Suspension

Alleged
Rule
violation

School
gives oral
or written

notice

Informal Grievance Another Another
»| conference p| filed with the »| grievance filed »| grievance filed
with the school with with the
school staff Principal Superintendent school board
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VI. Long-term Suspension

Where you can

have an impact
Challenging a long-term
suspension

Request a hearing as
soon as you receive a
notice. Timelines are
very short, in this case
three school business
days. If you miss the
timeline, you may lose
your chance to
challenge the
suspension.

Put the hearing request
in writing. Write
specifically that you
want a hearing for the
suspension, and specify
when the suspension
was given.

Deliver it to the school
or board office,
whichever is specified in
the notice.

Keep a copy of your
request. Ask the person
receiving it to stamp or
write the date and his or
her initials on your copy.

Expect the hearing to be
scheduled within three
days. Tell the school
that you expect your
student to be in school
before the hearing
occurs and out of
school for no longer
than ten days before
the hearing decision is
given, per RCW
28A.600.015, in
Appendix D. If you need
more time to prepare
for the hearing, ask for
it.

What is a long-term suspension?

A long-term suspension (LTS) is a disciplinary exclusion from
school for a definite period of time of more than 10 school days
in a row. See WAC 392-400-205(4) in Appendix D.

What are a student’s basic rights?

The nature and circumstance of the rule violation must warrant
a long-term suspension. This means that the discipline must be
appropriate for the behavior.

The school must also first try other ways to address the
behavior, unless the rule violation is “exceptional misconduct.”
Exceptional misconduct is a category of bad behavior that can
be punished more harshly. School districts should have a list of
what falls into the exceptional misconduct category. If it is not
listed in your school rules, ask the school district for a copy.

Students in Kindergarten through 4th grade cannot be given
long-term suspensions. Students in 5t grade or above cannot
be given a long-term suspension if it will cause a loss of
academic grades or credit for more than one semester or
trimester during the same school year. Long-term suspensions
may not be imposed in any school year besides the one in
which the behavior occurs.

Students and their parents have three school business days to
request a hearing to challenge the long-term suspension. See
WAC 392-400-265 in Appendix D.

Students have the right to a reengagement meeting to discuss a
plan to reengage in a school program. This meeting should be
scheduled by the school within 20 days of the start of the long-
term suspension and no later than five days before the student’s
return to school, but you may ask to schedule one if the school
does not. See WAC 392-400-420 in Appendix D and Section Xl
in this Chapter, which talks about reengagement meetings.

What is the process?

Make a Difference in a Child’s Life 4-7

Chapter 4: Discipline




TeamChild Education Advocacy Manual (Revised August 2015)

» Schools must give written notice to the student and his or
her parent or guardian before imposing the long-term
suspension.

» The notice must be delivered in person or by certified mail.
» The notice must:

» Be in the language the family primarily uses at home.

> Describe the things the student is supposed to have
done wrong.

» ldentify the rule that was broken.

» Describe the discipline.

» Explain the right to a hearing, how to request a
hearing, and the timelines for making a request.

A Quick Look at Timelines for Challenging a Long-Term Suspension

Alleged School 3 days to School Hearing 3 days to 30 days to
Rule gives ask for a sets decision appeal appeal school
violation written hearing by hearing sent to to school board decision
notice of written within 3 famil board to Superior
request days of amily oar
LTS request Court
VII. Emergency Expulsion

What is an emergency expulsion?

An emergency expulsion is an immediate removal from school
for an indefinite period of time, but no more than ten days. See
WAC 392-400-295 in Appendix D.

What are a student’s basic rights?

Schools can expel a student on an emergency basis when there
is good and sufficient reason to believe that the student’s
presence would be unsafe to him/herself or to others. Schools
can also order an emergency expulsion if the student’s
presence presents an immediate and continuing threat of
substantial disruption to the education process. Often, schools
will emergency expel students for being disruptive to the
education process, even when there is no emergency. If the
school has issued and emergency expulsion where no
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Where you can

have an impact
Challenging an
emergency expulsion

Make a written request
for a hearing as soon as
you receive a notice.
Timelines are very short,
in this case within three
school business days
after receiving the
notice. If you miss the
timeline, you may lose
your chance to
challenge the
emergency expulsion.

Emergency expulsions
may not last longer than
ten school days. If the
school has not
converted your
student’s emergency
expulsion to a long-term
suspension or expulsion
after ten days, your
student should be
allowed to go back to
school.

If the school does
convert the emergency
expulsion, you may
challenge that discipline
separately. See
Sections VI and VIl of

this Chapter.
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emergency or threat to the educational process exists,
challenge it immediately on that basis.

Emergency expulsions might not have a definite ending time
when notice is given, though they must end within ten days.
They continue until the school district says that the
“emergency” is over, until a hearing officer ends it as a result of
a hearing, or until the tenth day, when it must end or be
converted to a suspension or expulsion.

If an emergency expulsion is converted to a suspension or
expulsion, the school must provide the notice and hearing
rights associated with those forms of discipline. You may
request a hearing for a converted emergency expulsion,
regardless of whether you requested one for the emergency
expulsion. See Sections VI and VIl of this Manual for the
hearing processes for long-term suspensions and expulsions.

What is the process?

» Schools must give written notice to the student and his or
her parent or guardian.

» The notice must be hand-delivered or sent by certified mail
within 24 hours of the expulsion.

> In addition to the written notice, the school must try to notify
the student and family by telephone or in person as soon as
reasonably possible.

>» The written and oral notice must:

»  Be in the predominant language of the family.

»  Describe the things the student is supposed to have
done wrong.

> Identify the rule that was broken.

»  Describe the discipline.

»  Explain the right to a hearing, how to request a
hearing, and the timelines for making a request.

A Quick Look at Timelines for Challenging an Emergency Expulsion

Threat to School 3 days to School Hearing 3 days to 30 days to
school gives ask fora sets decision appeal appeal school
safety or :V;'tt,i‘*enof Cver;::s"ng by Cﬁ;‘:‘:gz within 1 to school board decision
([ .
ed. emergency request days day board to Superior
process expulsion Court
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VIII. Expulsion

Where you can
have an impact

Request a hearing as
soon as you receive a
notice. Timelines are
very short, in this case
three school business
days. If you miss the
timeline, you may lose
your chance to
challenge the expulsion.

Put the hearing request
in writing. Write
specifically that you
want a hearing for the
expulsion, and specify
when the expulsion was
given.

Deliver it to the school
or board office,
whichever is specified in
the notice. Keep a copy
of your request. Ask the
person receiving it to
stamp or write the date
and his or her initials on
your copy.

Expect the hearing to be
scheduled within three
days. Tell the school
that you expect your
student to be in school
before the hearing
occurs and out of
school for no longer
than ten days before
the hearing decision per
RCW 28A.600.015, in
Appendix D. If you need
more time to prepare
for the hearing, ask for
it.

Review advocacy basics
in Chapter 1, Section X
of this Chapter on
discipline hearings, and
Section Xl of this
Chapter on Behavior
Charged as a Crime.
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What is an expulsion?

An expulsion is an exclusion from school for up to one calendar
year, unless the school petitions the district superintendent for
an extension and the superintendent authorizes the extension.
An expulsion can also include a denial of admission to or entry
on property owned, leased, rented, or controlled by a school
district. See WAC 392-400-205(5) in Appendix D.

What are a student’s basic rights?

The nature and circumstance of the rule violation must warrant
the harshness of an expulsion. Expulsions should only be used
for very serious violations of school rules, but schools often
expel students for repeat violations of more minor rules.

The school must try other ways to address the behavior first,
unless other ways have been tried and failed or there is good
reason to believe that other forms of corrective action or
discipline wouldn’t change the student’s behavior.

Expelled students can ask to be readmitted at any time with a
petition for readmission written to the school district. See
Section XllI in this Chapter, which talks about petitioning for
readmission.

Students have three school business days to request a hearing
to challenge the expulsion. See WAC 392-400-280 in Appendix
D.

Expelled students have the right to a reengagement meeting to
discuss a plan to reengage in a school program. This meeting
should be scheduled by the school within twenty days of the
start of the expulsion, but you may ask to schedule one if the
school does not. See WAC 392-400-420 in Appendix D and
Section XIII in this Chapter, which talks about reengagement
meetings.

If the school submits a petition for an extension of an expulsion
past one calendar year, the student has the right to submit a

written response to the petition within ten school business days
and if the petition is granted, the student has the right to appeal
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the decision to the district’ school board. See WAC 392-400-
410(5),(7) in Appendix D and Section VIl of this Chapter.

What is the process?

» Schools must give written notice to the student and his or
her parent or guardian before imposing the expulsion.

» The notice must be delivered in person or by certified mail.

>» The notice must:

» Be in the predominant language of the family.

> Describe the things the student is supposed to have
done wrong.

Identify the rule that was broken.

Describe the discipline.

Identify the date on which the expulsion is to end.
Explain the right to a hearing, how to request a
hearing, and the timelines for making a request.

v v v v

A Quick Look at Timelines for Challenging an Expulsion

Alleged
bad

behavior

o

School
gives
written
notice of
expulsion

>

3 days to School Hearing 3 days to 30 days to

ook fora sets. decision appeal appeal school
he?"ng by h?ar.'"g sent to to school board decision
reques hn 2 famil board to Superior
request days amily oar p

Court

IX.

Schools’ Appeals for Expulsion Extensions Beyond One Year

What happens if the school appeals for an extension?

All expulsions should have an end date within one calendar year
of the first day of the student’s removal from school. The
school may appeal for an extension of this limit if it believes it
has evidence that the student’s return to school would be a risk
to public health or safety. To do this, the school must submit a
petition to the school district’s superintendent before the end of
the expulsion. The Superintendent should only grant the

petition in limited circumstances.

In its written petition, the school must:
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> Describe in detail what the student is alleged to have
done wrong.

> Describe the student’s academic, attendance, and
discipline history.

> Describe what lesser forms of discipline were
considered and why they were not chosen.

> Describe all alternative educational programs and
services which may be available to the student.

» Specify the proposed extended length of the expulsion.

» Specify a proposed date for a reengagement meeting.

> Describe all special education or 504
accommodations, if applicable to the student.

The school must deliver the petition in person or by certified
mail to the student and his or her parent or guardian. It must
be provided in the predominant language of the family.

The student and family may then submit to the superintendent
a written or verbal response to the petition within ten school
days after receiving the petition.

The superintendent should wait until at least the eleventh
school day after the petition is delivered to the student in order
to give the student the opportunity to respond. No later than
twenty days after the petition is delivered to the student, the
superintendent should issue a decision as to whether the
expulsion may be extended. This decision should also let
students and families know of their right to appeal this decision
to the school board. A request for an appeal to the school
board needs to be made within ten school days of receiving the
superintendent’s decision. See WAC 392-400-410(7) in
Appendix D.

Discipline Hearings

What should | know about discipline hearings?

A discipline hearing is an opportunity for your student to
challenge the claims that he or she did something wrong
and/or the amount of punishment he or she is receiving. Even
if your student admits to the wrongdoing, the hearing can be
used to make sure that the discipline is fair. For example, the
hearing officer might decide that the student did break a rule,
but that the punishment is too long.
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Where you can have
an impact

In the case of long-term
suspension or
expulsion, the student
has the right to remain
in school until the
hearing is over. In the
case of emergency
expulsion, however,
there is no such right.
As a result, school
districts often use
emergency expulsion as
a first step before they
decide to impose a long-
term suspension or
expulsion. If the school
has issued and
emergency expulsion
where no emergency or
threat to the
educational process
exists, challenge it
immediately on that
basis.

The hearing officer is
appointed by the school
district and may not be
the most objective
decision-maker. Do not
get discouraged by this;
your student still has
rights. Keep advocating
for them.
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When will it be scheduled?

Once a hearing is requested, the school district must schedule
it within 3 school business days for an expulsion or long-term
suspension hearing and within 2 school days for an emergency
expulsion hearing. If you need to, ask the school district for
more time to prepare or to find an attorney.

Who will make decisions at the hearing?

A hearing officer appointed by the school district will make a
decision after listening to the student and the district give their
sides of the case. The hearing officer can be an employee of
the school district but cannot be someone who is also a
withess. This means that the hearing officer can’t be someone
who took part in the original decision to suspend or expel the
student.

What can | expect at the hearing?

The hearing can be formal or informal depending on how the
hearing officer wants to handle it. The hearing is tape-
recorded. The hearing officer may want a short statement at
the beginning about why the student is appealing and what the
student wants the hearing officer to do (e.g., overturn the
suspension, let the student come back to school). Usually, the
district will go first and present documents, witnesses, and
reasons why the student should be punished. If the student
and family feels that something being said isn’t fair, they should
raise their hand, say they object, and say why. They don’t need
a legal reason to object, but they do need something more than
just disagreement with what is being said or wanting tell their
side of the story. The student and family will also get an
opportunity to present documents, witnesses, and reasons why
the student should not be punished in the way proposed by the
district.

The hearing officer may make a decision at the end of the
hearing or wait to send it in writing. Even if the decision is given
orally, the hearing officer must also send a written decision to
the student and family. Hearing officers must make decisions
about emergency expulsion hearings within one school
business day after the hearing.
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Where you can have
an impact

Caregivers and
Caseworkers

Although sometimes it is
helpful to have an
attorney for school
discipline hearings, the
process is meant to be
accessible to families,
not just lawyers. You
can be a strong
advocate for the
student.

Discipline hearings may
be informal, and they
provide an opportunity
not only to challenge
whether the student did
what the school says he
or she did, but also
whether the discipline is
appropriate. Districts
will often reduce
disciplinary sanctions
when people supporting
the student work with
the district to develop a
plan for re-entry into
school.

Be cautious, however, if
the school district
requests that your
student undergo a risk
assessment by a mental
health practitioner as a
condition of re-entry.
Consult an attorney

before agreeing to this.
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What can | do to prepare for a discipline hearing?

>

See Chapter 1 of this Manual. The Section on hearings has
many helpful hints on how to prepare for a hearing.

Look at the school district’s evidence. Before the hearing,
you have a right to review the information that the school
district plans to present. Ask for it. If the school presents
information at the hearing that they didn’t share with you -
object! Ask the hearing officer to keep the materials out.
It’s not fair for the school to surprise you with new evidence
at the hearing. It doesn’t allow you time to prepare for it
and to respond. Just delaying the hearing isn’t fair, either.

Prepare your case by figuring out where you disagree with
the district—think about whether you agree with the facts
and the fairness of the discipline. Is there another
explanation of what happened? Are there reasons for less
or no removal from school?

Bring documents and witnesses to the hearing. Remember
to share documents with the school ahead of time, too.
They should support your side of the story or your proposal
for corrective action. Make 3 copies of the documents you
want to present—one copy for the hearing officer, one copy
for the school district, and one copy for you to use. Write
out questions that you want to ask your witnesses.

Think of what school district withnesses might say (or not
say) at the hearing. You have a right to ask them
guestions. You also have the right to question the people
accusing the student of bad behavior.

Bring a lawyer if you can. Students and their families have
a right to be represented by legal counsel. See Chapter 7
for a list of resources, including legal services and
advocacy groups.

What if we lose the hearing?

You will receive a written hearing decision. It will tell you
whether you won or lost the case. Read it and decide if you
want to have another decision-maker review it. This is called an
appeal. Both the student and family have a right to appeal a
hearing officer’s decision. The appeal must be requested
within 3 school business days of receiving the hearing officer’s
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decision. The hearing decision should give you instructions on
when and how to appeal. If it does not and you want to appeal,
submit a new request to the school the same way you made
your request for the first appeal hearing.

Appeals are heard by the school board or an appeals council
designated by the school board.

A meeting will be set up within 10 school business days of the
request for an appeal. The student and family should be given
the opportunity to present their case. The school board or an
appeals council will decide whether to study the record and
make its own decision, hear further argument, or hear the case
de novo (basically start all over again). Further appeal would be
made to superior court within 30 days.

XI. Behavior Charged as a Crime

Where you can
have an impact

If you think there is any
possibility that the
school has or will refer
your student to juvenile
court, have your student
consult the public
defender or other
criminal defense
attorney before
speaking with the
school, any school
security officer, or law
enforcement.

If your student needs
more time to consult
with an attorney,
consider either telling
the school that you
would like to delay your
discipline hearing or
hold it without the
student speaking about
the alleged behavior.

Can the school district call the police when a student

gets in trouble?
Yes.

Schools can report crimes committed by students. They might
not tell you when they have, and it may not always be obvious to
you that the alleged behavior could be charged as a crime.

Even if no charges have been filed yet, or the police haven’t
called the student yet, they still could at a later date.

What if the incident is filed as a crime?

If the alleged behavior at school is referred to juvenile court and
is charged as a crime, the young person will have either a public
defender or other criminal defense attorney to represent him or
her on the charges. Be sure to encourage the youth to talk to
his or her defense attorney to determine how the school
discipline case might affect the criminal case. For example, it
may not be a good idea for the student to make statements in a
school discipline hearing if the criminal matter has not yet been
resolved. Those statements could be used against the student
in the criminal case.

The defense attorney should also be made aware of any
disabilities that might impact whether the youth should be
charged or not. For example, if the young person has a very low
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1.Q., the court may decide that it isn’t right to take the case
through the juvenile court process. If your student allows, it
might be helpful for the defense attorney to have access to IEP
records.

Education While Suspended or Expelled

Does a general education student have a right to
educational services during a suspension or
expulsion?

Maybe.

Students have a constitutional right to education in
Washington. While it has not yet been decided by a court of
law, you should argue that under Washington’s Constitution,
students are entitled to some kind of basic educational services
or alternative schooling while suspended or expelled. Ask the
school district for alternative education or other educational
services for the student.

Readmission to School After an Expulsion or Suspension

How and when can an expelled or suspended student
get back into school?

There are several ways:

> Wait for the time period of the suspension or expulsion
to run out.

> Petition for readmission—ask to be let back into school.
Students have a right to petition for readmission at any
time before the expulsion or suspension runs out.

> Ask for alternative education.

> Advocate for readmission during a reengagement
meeting. See Section Xl in this Chapter for information

about reengagement meetings.

> Try enrolling in another school or district.
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Where you can have
an impact

Positive information is
key to successful
readmission petitions.

School districts want to

hear that the student

has learned from their

discipline and that they

will not engage in the

same behavior again.

Positive information

about what the student

has done since the

incident, including;:

e Getting into
counseling

e Completing anger
management

e Participating in
drug/alcohol
treatment

e Attending another
school program

o  Working

e Participating in
activities with
peers—sports, arts
classes, camp, etc.

e Beinginvolved in
organized groups—
church, scouts,
team sports

e Volunteering and
community service
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What is alternative education and how do | find out if
it is offered in my district?

Alternative education means public education provided in a
setting or way that is different from the regular public school.
Some school districts offer alternative education through re-
entry programs, internet or computer learning classes,
community colleges, and special schools. An expelled or
suspended student can ask the district for an alternative
education program during the time that he or she is not allowed
to attend the regular public school.

What is a petition for readmission and how is it
done?

Students who have been long-term suspended or expelled from
school can ask to be readmitted into school at any time during
the exclusion. See WAC 392-400-245(7), 392-400-260(6) and
392-400-275(5) in Appendix D. An example of a readmission
petition is also provided in Appendix E.

School districts must develop policies regarding readmission
requirements. Ask for a copy of the readmission process. If
the school district does not have a readmission policy, ask the
Principal or Superintendent’s office for information. You can
ask questions like:

> Where should the petition for readmission be sent?

What should be included in the petition?

> Who decides whether to approve or deny the
petition?

> Will there be an opportunity to speak to the decision-
makers?

» Can the student bring people to help make the case
for readmission?

> Are there any expectations that the student should try
to meet in order to get the petition approved?

\4

School districts are not required to accept all students who
petition for readmission prior to the end of a suspension or
expulsion. A petition for readmission might be more successful
if the student takes special care in putting it together.

Make a Difference in a Child’s Life 4-17

Chapter 4: Discipline



TeamChild Education Advocacy Manual (Revised August 2015)

How can | make the petition for readmission strong?

1. Gather information about positive things the student has
done since the incident.

2. Ask other adults, mentors, and supervisors to write letters of
support.

3. Bring supporters to the meeting where the petition for
readmission is reviewed, if there is one.

4. Help the student outline his or her goals, strengths, and
interests. Include this information in the petition for
readmission. Encourage the student to express in his or her
own words why he or she wants to go back to school.

5. Think creatively about ways that the student could return to
school. For example, if the district seems reluctant to grant
the petition, try proposing that when the student returns to
school each day that they check in with a designated school
staff person such as a counselor, the student could return
to school for a probationary period, attend half days, abide
by a behavior plan, or get extra support. The district may be
more willing to let the student back in gradually or with
support.

Reengagement Meetings

What should | know about reengagement meetings?

A reengagement meeting is an opportunity for the student, the
student’s family, and the school to develop a plan to reengage
any student excluded from school for more than 10 days.
Missing even a short amount of school can cause a student to
become very behind in their learning. For students who miss at
least 10 days due to an exclusion, a reengagement plan is
essential to getting back on track both while the student is out
and when they come back to school.

When will it be scheduled?

The school should contact the student and the student’s family
to schedule a reengagement meeting within 20 days of the
beginning of the long-term suspension or expulsion. In no case
should the reengagement meeting be scheduled for later than
five days before the student’s return to school. Thus, if the
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Where you can have
an impact

Caregivers and
Caseworkers

You can be a strong
advocate for the student
at reengagement
meetings. They provide
an opportunity for you to
connect with the school
and improve your
student’s ability to
succeed in school and
life. Gointoa
reengagement meeting,
planning to work
collaboratively to
develop a plan to return
the student to school,
amend the situation
that led to the student’s
exclusion, and ensure
safety for the student
and the school.

TeamChild Education Advocacy Manual (Revised August 2015)

student’s suspension is for 20 days, the reengagement meeting
should be scheduled within 15 days of the beginning of the
suspension. The law requiring reengagement meetings went
into effect in 2014 and is still a new concept to many schools.
Some may wait until the very end of the exclusion to schedule a
reengagement meeting, and some might not schedule a
reengagement meeting at all. Because of this, it is a good idea
for you to request your reengagement meeting as soon as the
school exclusion begins. Nothing in the law says that the
reengagement meeting cannot be held earlier than the 20t day
from the beginning of the exclusion.

What can | expect at the meeting?

The point of the meeting is to develop a reengagement plan. In
designing the plan, school districts are required to:

» Consider shortening the suspension or expulsion.

» Consider using a different form of discipline.

» Consider using other supportive interventions to help
the student engage in education and stay or get back
on track to graduate.

» Tailor the plan to the student’s individual
circumstances.

> Tailor the plan to help the student take steps to better
deal with whatever situation led the student’s
suspension or expulsion.

> Not treat the reengagement meeting as a replacement
for the right to a petition for readmission.

What can | do to prepare for a reengagement
meeting?

> Reflect on how the student’s behavior might have looked
through the school’s eyes.

> Have the facts as you know them prepared to share with
the school.

» Think of ways the student might be able to keep up
academically and earn credits while out of school.

> Talk with the student and discuss your goals for returning
the student to school as soon as possible.

Make a Difference in a Child’s Life 4-19

Chapter 4: Discipline



TeamChild Education Advocacy Manual (Revised August 2015)

> Reflect on what support, resources, and skills you and the
student might need to prevent future problems.

> Think of ways the student may be able to repair damaged
relationships with other parties at school.

> Think of positive activities the student could be doing in
and out of school.

> Think about what sort of communication about progress
you would like to have with the school once the student is
returned to school.

> Review the model meeting template as an option for use at
the meeting. Itis in the back of this Manual in the Forms
and Samples section.

» The school administrator(s) running the readmission
meeting will likely want to hear most from the student, as
well as possibly the parent or guardian. The administrator
may ask the student hard and uncomfortable questions as
well as lecture the student about his or her past actions.
The student and the parent/guardian should be prepared
for this environment.

XV.

Conclusion

Education is critical to a young person’s success, and it is a
constitutional right in Washington. When a child or youth in
your care misbehaves or has problems in school, have
confidence in him or her and be an advocate. Help the student
get back on track and back into an educational program.

Keep the lines of communication open with the school, so that
you can try to avoid the need for school discipline before it is
imposed. Know about the student’s behavior at school by
keeping in touch with teachers and administrators. Whenever
there is an incident at school, ask for a meeting to talk about
it. This will help you and the school address problem behavior
better and also make sure the school is following the rules
when imposing discipline.
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When behavior has been a consistent problem, consider
making a special education referral to evaluate the student.
This could help determine whether there is a more serious
emotional or behavioral disorder impairing the student’s ability
to learn. The student may be eligible for help. See Chapter 3
of this Manual for information on special education referrals.
Finally, keep all of the documentation you receive about school
discipline.

Action Points - Discipline

Read the front and back of all notices.

Look for and follow instructions for requesting a hearing or conference.
Act quickly to request a hearing. Timelines are short.

Prepare for a hearing by:

e Gathering records.

e Preparing questions for witnesses.

e Making 3 copies of important documents for the hearing.

e DBringing a lawyer or advocate to the hearing if you can.

Talk to a lawyer to get advice on your student’s rights.

Talk to your student’s public defender if there are criminal charges.

Make sure a reengagement meeting is scheduled and prepare to make it
meaningful.

Petition for readmission by writing a letter to the Superintendent.

Enforce the one-year maximum for expulsions if the school does not
successfully apply for an extension.

Help construct creative ways to deal with problem behavior.
Suspension/expulsion is just one way, and it might not be the most
effective.
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If you have been suspended, expelled or just kicked out of school—it makes it
hard to get an education. As a student, you have to follow school rules, but even

when you are in trouble, you have rights.

If you are removed from school for breaking a rule, the school must:

o Give you notice that tells you what you did wrong and which
rule was broken.

e Make the punishment fit the behavior.

e Give you a chance to tell your side of the story ina
hearing or a conference with school staff.

If you want to challenge the punishment, you need to:
e Act fast once you receive the notice.
e You have a right to a hearing or informal conference,

but you need to request one in writing right away.
e If you don'’t act fast, you might lose your chance to

challenge the disciplinary action.

Second chances.

Even if you are expelled or suspended for a long
time, you have a right to ask the superintendent to

let you back into school. This is a Petition for

Readmission. Send your petition for
readmission to the Superintendent of your school

You can do things to
show you are ready to
be back in school:

Participate in counseling

~all . Volunteer
district. Let the Superintendent know what you are Find a tutor
doing and why the district should consider letting Get a mentor
you back in. Include with your petition letters and Get a job and do well
notes from your supporters—counselors, parents, Ask for help from adults
employers, teachers. You also have a right for a Do well in another school

reengagement meeting, to ensure that you

remain engaged with your learning and on track for
progress in school while you are out of school and when you get back to school.

Produced by TeamChild with support of Casey Family Programs.
This is not legal advice. If you need legal advice, seek the help of a lawyer.
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Chapter 5

Discipline of Students with Disabilities

The 3 Most Important Things to Remember
about Disciplining Students with Disabilities

© Students cannot be punished for behavior that is the result of their
disabilities.

® Students who are eligible for special education services have the
right to receive education, special education, and related services
even if they are expelled or suspended from school.

® The school administrator who is in charge of disciplining students
may not know anything about the special needs of the young person
OR the important steps that must be taken before imposing
discipline. You may need to tell the administrator about what you
know.

l. Introduction

When it comes to discipline, students with disabilities who
are eligible for special education services are entitled to
unique protections that are more extensive than the
protections that apply to general education students. While
students with disabilities do have all of the same rights as
other students (see Chapter 4), they also have additional,
extensive rights that protect them in discipline situations.
The law recognizes that many students have disabilities that
cause or at least are related to problem behavior. In the
past, students with disabilities were excluded from school
for behavior even though it was related to their disability.
The law seeks to ensure that students with disabilities are
not excluded from school and that their disabilities and any
resulting behavior are handled in an appropriate manner.
To provide that protection, there are very specific limitations
on how a student with a disability can be disciplined.

One of the most important laws that applies to students with
disabilities is the Individuals with Disabilities Education Act
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or IDEA. In 2004, this federal law was changed significantly
and the changes became effective nation-wide on July 1,
2005. This law is frequently referred to as IDEA 2004 and
had a huge impact on the provision of special education
services to students with disabilities. Washington adopted

Congress passed the
Individuals with
Disabilities Education

Improvement Act in new state regulations to comply with the changes in the
2004. This law is federal law and these regulations went into effect on July
referred to as IDEA, 30, 2007. Please note that throughout this manual when we
[2i2lh, @7 U015 2801 I are referring to these changes in IDEA, and the

this manual, we refer to - . .

the new law as IDEA corresponding changes to the Washington regulations, we
2004, will use the term “IDEA 2004.” Be sure to look at the

Appendix A which contains a copy of IDEA 2004 and
Appendix C which contains a copy of the new Washington
special education regulations.

Please note that this manual does not include the recent changes to school discipline enacted in 2016. For more
information about those changes, please refer to the updated handbook on the Office of the Education Ombuds (OEO)
website: WWW.OEO.WA.GOV

Il. Steps that Schools Must Take

What is a school district supposed to do if a
student with a disability breaks a school rule that
would normally require suspension for more than
10 school days or an expulsion?

1. Give notice.

2. Have a manifestation determination meeting.

3. Look at the behavior and develop a functional behavior
plan.

A change in placement occurs when a special education
student is removed from school for a period of more than 10
school days in a row or experiences a pattern of shorter
removals that over time exceed 10 school days. Long term
suspensions and expulsions are considered a change of
placement. If the district wants to order a change of placement
for a special education student, it must follow the steps
outlined above before the change can be implemented. School
district staff may consider any unigue circumstances on a case
by case basis when deciding whether to order a change in
placement for a student with a disability who violates a code of
conduct. See 20 U.S.C. § 1415(k)(1)(A) in Appendix A and WAC
392-172A-05145 in Appendix C.
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Where you can have
an impact

Be sure to contact the
person in charge of
discipline and let him or
her know that the child
has a disability.

If the school proposes to
keep the student out of
school for more than ten
school days, it is
important that the
school district is quick to
schedule a meeting
regarding the behavior
and its relationship to
the student’s disability.

Being on top of
discipline issues and
aware of the rights of
students with
disabilities will reduce
the number of days the
student is without

educational services.
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What notice is required when a school district wants
to remove a student with disabilities from school for
any period of time?

The school district must give written notice of the decision to
remove the student AND describe the procedural protections
available. Notice must be given no later than the date that the
decision to remove the student is made. The law says that the
written notice must be given to parents of the disciplined
student. Even though they are not always “parents,” caregivers
can ask that schools contact them in the event that a discipline
issue arises. See 20 U.S.C. § 1415(k)(1)(H) in Appendix A and
WAC 392-172A-05145(8) in Appendix C.

What is a manifestation determination and why is
it important when a special education student gets
disciplined at school?

A manifestation determination is what a district must do
when a student is facing a suspension or expulsion for more
than 10 school days. The manifestation determination
requires the school district, the parent and relevant
members of the student’s IEP Team to meet and consider
whether the student’s behavior is related to his or her
disability.

This meeting has huge consequences for a student and the
stability of the student’s educational placement.

If there is a relationship between the disability and the
behavior, then the student cannot be punished and several
things must happen. The student must be allowed to return
to the educational placement that he or she attended prior
to the disciplinary removal unless special circumstances
(described below) exist or unless the parent and the district
agree otherwise. In addition, the student must receive a
functional behavior assessment and behavior intervention
plan or have his or her existing plan reviewed and modified,
as necessary, to address the behavior. See 20 U.S.C.
§1415(k)(1)(F) in Appendix A and WAC 392-172A-05145(6)
in Appendix C.

If it is determined that there is no relationship between the
disability and the behavior, then the normal disciplinary
procedures can be applied and the student can be
suspended or expelled. However, the school 1) must
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Where you can have
an impact

Act quickly if the child in
your care is excluded
from school. It may be
several days before you
receive notice or
information about why
he or she is not allowed
to return.

Bring the special needs
of the student to the
attention of school
district administration.
If you think that the
school administration is
not listening to you, call
the district’s Director of
Special Education.

Ask for an IEP or 504
meeting.

Ask that educational
services be provided
during the period of
exclusion.
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provide educational services to the student, although
services may be provided in an interim alternative
educational setting and 2) perform, as appropriate, a
functional behavior assessment and develop a behavior
intervention plan. See 20 U.S.C. § 1415(k)(1)(D) in
Appendix A and WAC 392-172A-05145(3) and (4) in
Appendix C.

See Section lll Weapons, Drugs, Serious Bodily Injury,
Dangerous Behavior and Interim Alternative Educational
Settings in this chapter for information on special
circumstances when a student can be removed from his or
her educational placement even if it is decided at a
manifestation determination meeting that the student’s
behavior was related to his or her disability.

When does the manifestation determination
meeting have to take place?

The manifestation determination must take place
immediately if possible, but in no case later than 10 school
days after the date the district decides to change the
placement of the student for disciplinary reasons. See 20
U.S.C.§ 1415(k)(1)(E) in Appendix A and WAC 392-172A-
05145(5) in Appendix C.

Who is a part of the manifestation determination
meeting?

The district, the parent and relevant members of the IEP
Team.

An |[EP Team includes:

M Parent or guardian (including any individual who meets
the definition of parent under IDEA 2004 or who has
been appointed by the judge overseeing the child’s care
to have educational decision making authority)

M At least one of the student’s general education teachers
(if the student is or may be participating in the general
education environment)

M At least one of the student’s special education teachers
or, where appropriate, special education provider

M A district representative who is qualified in the education
of children with disabilities and is knowledgeable about
the general curriculum and available resources (such as
a director of special education)
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Where you can have
an impact

Bring information about
the student’s disability
needs to the meeting.
You might have recent
evaluations, or notes
from doctors and
counselors. You can
ask the student’s health
care provider for a
letter. If you don’t have
documents, bring a
counselor, nurse,
doctor, or someone who
knows about how the
student’s disability
affects behavior and
decision-making.

You may also remember
things about that day
that can help the team.
Did the student take his
or her medication? Did
something happen at
home or in counseling
that led to emotional or
behavioral reactions at
school?
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An individual who can interpret evaluation data (can be
one of the above people or the school psychologist)

At the discretion of the parent or district, others who
have knowledge or special expertise regarding the child
The student (if appropriate)

Transition service providers (such as vocational
specialists or someone from an outside agency such as
the Division of Developmental Disabilities (DDD)), when
required.

NN N [

See 20 U.S.C. § 1414(d)(1)(B) in Appendix A and WAC
392-172A-03095 in Appendix C.

IDEA 2004 says that the manifestation determination team
consists of the parent and those members of the IEP Team
that the parents and the school district determine to be
relevant to the decision making, implying that not all IEP
Team members need to be present. See 20 U.S.C. §
1415(k)(1)(E)(i) in Appendix A and WAC 392-172A-
05145(5) in Appendix C. Note that you can always ask that
certain members be present if you think that his or her
information will be valuable to the manifestation
determination process. Throughout this chapter, we will
refer to the team that makes decisions at a manifestation
determination meeting as the “manifestation determination
team.” If we are referring to situations where the full IEP
Team is present, we will indicate “IEP Team.” Also read
Chapter 3 for more information about IEP Teams.

What does the manifestation determination team
consider when conducting the manifestation
determination?

The manifestation determination team must take into
consideration all relevant information.

The manifestation determination team must consider:

» Evaluation and diagnostic results, including those
provided by the parents of the student

» Observations of the student

» The student’s individualized education program
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What questions must the manifestation
determination team ask as part of the
manifestation determination?

Under IDEA 2004 and state special education law, the
manifestation determination team must ask:

1. Was the child’s conduct caused by, or did it have a
direct and substantial relationship to, the child’s
disability?

2. Was the conduct the direct result of the school
district’s failure to implement the current IEP?

If after consideration the manifestation determination team
determines that the answer is “YES” to either of the above
questions, then the behavior must be considered a
manifestation of the student’s disability and the discipline
cannot be imposed. The student must be allowed to return
to the educational placement that he or she attended prior
to the disciplinary removal unless special circumstances
exist or unless the parent and the district agree otherwise.
See 20 U.S.C. § 1415(k)(1)(E)(ii) and § 1415(k)(1)(F)(iii) in
Appendix A and WAC 392-172A-05145 (6) and (7) in
Appendix C. If it is determined that the student’s behavior
was the direct result of the district’s failure to implement the
student’s IEP, the district must take immediate steps to
ensure the IEP is implemented. See WAC 392-172A-
05145(5)(c) in Appendix C.

In some cases, a student may be acting out because the
services or programs outlined in his or her IEP are
inappropriate, even though the IEP is being implemented.
IDEA 2004 does not prevent the parents or advocate from
also asking that the manifestation determination team
consider whether the IEP was appropriate at the time the
behavior occurred. In addition, you can always ask for
another meeting with the IEP Team and request that the IEP
Team change the IEP or student’s placement because the
student needs additional services or a different educational
setting to be successful.

What is a functional behavior assessment?
A functional behavior assessment is a way of understanding

why and how a student with disabilities is having difficulty in
school. There is no exact definition in the law of functional
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behavior or how it can be assessed. One way to think about
functional behavior is to ask the questions:

Who? What? Where? When? Why? and How?

An example of questions that can be asked
when doing a
functional behavior assessment

)

Who is usually around when the behavior takes place? Who
is the behavior directed toward? Who is most successful in
managing the behavior when it takes place?

)

What happens? What behavior is problematic?

)

When does the behavior take place? During passing period,
lunch, or other unstructured time? In the morning? At the
end of the day? During frustrating lessons? During
lectures? During quiet time?

? Where does the behavior take place? In the classroom? On
the playground? On the bus?

)

Why does the behavior take place? Is the student
frustrated with the work or format of the class? Is the
student getting picked on and doesn’t know how to react?
Does the student’s medication wear off? Did the student
have someone or somewhere safe to go to get help?

)

How does the behavior arise? Is it predictable? Are there
signs that things are getting out of hand? What are the
triggers?

What is a behavior intervention plan?

A behavior intervention plan takes information from the
functional behavior assessment and lays out steps to
address the problem behavior.

Behavior intervention plans should do several things and
should not be focused just on “bad” behavior. The plan
should also include rewards for good behavior and
acknowledgement of successes that a student has while in
school.

A good plan will incorporate more than one strategy. Here
are some ideas on how a behavior intervention plan can:
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> Manage the student’s behavior. A behavior intervention
plan can reduce or prevent the behavior from taking
place by controlling a student’s environment and limiting
the opportunity for problems to take place. For example,
a student’s behavior might be managed better if the
student checks in with school staff at critical times of the
day, eats lunch separate from others, or has an aide in
class or during passing periods.

> Guide teachers to address behaviors. A behavior
intervention plan can be a guide for teachers and school
staff to recognize the signs that inappropriate behavior
is developing and to prompt or redirect the student
before the situation gets out of hand. For example,
teachers may know that a student who starts pacing or
getting in and out of his seat is becoming frustrated.
The teacher can offer the student extra help, a timeout,
or a verbal prompt to refocus.

> Help students learn skills to help themselves. A
behavior intervention plan can work on teaching the
student skills to recognize signs that behavior is getting
unmanageable and to redirect himself or herself. A
student might start to recognize that he gets frustrated
when the teacher is giving more than one verbal
instruction at a time. Rather than stop paying attention
or disrupt the class, the student might ask the teacher to
write out the instructions, or ask to have a classroom
buddy to help take notes, or request a short break.

See 20 U.S.C. § 1415(k)(1)(D)(ii) in Appendix A .

When do school districts have to look at functional
behavior and develop a behavior intervention plan?

IDEA 2004 and state special education laws do not have a
definite timeline for when functional behavior assessments
must be completed and behavior intervention plans written.
However, IDEA 2004 does indicate the situations in which
functional behavior assessments and behavior intervention
plans must be developed. The district must conduct a
functional behavior assessment and implement a behavior
intervention plan, or revise an existing behavior intervention
plan, if the student’s behavior is determined to be related to
his or her disability at the manifestation determination
meeting. See 20 U.S.C. § 1415(k)(1)(F) in Appendix A and
WAC 392-172A-05145(6) in Appendix C. In situations
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Where you can have
an impact.

The functional behavior
meeting and the
manifestation meeting
can take place at
different time, or both
issues can be discussed
at the same meeting.

The functional behavior
meeting and the
manifestation meeting
might not take place
right away because the
school district doesn’t
yet know how long the
removal will last. For
example, the school
district might remove a
student immediately
through an emergency
expulsion (see Chapter
4 for more information
about emergency
expulsions) and then
later change the
punishment to a short or
long-term suspension or
expulsion.

If the student is
removed from school
and you don’t get a
notice and nothing is
happening, request a
meeting. Take that
opportunity to discuss
the proposed discipline
and the special needs of
the student.
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where the student’s behavior is determined not to be
related to his or her disability at the manifestation
determination meeting and the student is subject to a
change in placement or in situations when a student is
placed in an interim alternative educational setting for
special circumstances (bringing a gun or drugs to school,
inflicting serious bodily injury, or by order of a hearing
officer), the district must perform a functional behavior
assessment and implement a behavior intervention plan
when appropriate. See 20 U.S.C. § 1415(k)(1)(D) in
Appendix A and WAC 392-172A-05145(4) in Appendix C.

Parents and advocates should ask for the functional
behavior assessment and behavior intervention plans to be
developed as soon as possible to ensure the student’s
behavioral needs are being addressed.

Who takes part in the functional behavior

assessment and planning meeting?
The IEP Team.

An |[EP Team includes:

M Parent or guardian (including any individual who meets
the definition of parent under IDEA 2004 or who has
been appointed by the judge overseeing the child’s care
to have educational decision making authority)

M At least one of the student’s general education teachers
(if the student is or may be participating in the general
education environment)

M At least one of the student’s special education teachers

or, where appropriate, special education provider

A district representative who is qualified in the education

of children with disabilities and is knowledgeable about

the general curriculum and available resources (such as

a director of special education)

An individual who can interpret evaluation data (can be

one of the above people or the school psychologist)

At the discretion of the parent or district, others who

have knowledge or special expertise regarding the child

The student (if appropriate)

Transition service providers (such as vocational

specialists or someone from an outside agency such as

the Division of Developmental Disabilities (DDD)),when
required.

N
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See 20 U.S.C. § 1414(d)(1)(B) in Appendix A and WAC
392-172A-03095 in Appendix C.

The IEP Team must determine if there has ever been a
functional behavioral assessment or a behavior intervention
plan for the student. If not, the IEP Team must develop a
functional behavior assessment and behavior intervention
plan. If a student already has a behavior intervention plan,
the IEP Team must review the plan and make changes to
the plan as necessary to address the current behavior. See
20 U.S.C. § 1415(k)(1)(D) and 20 U.S.C. § 1415(k)(1)(F) in
Appendix A and WAC 392-172A-05145 (3) and (6) located
in Appendix C.

lll.  Weapons, Drugs, Serious Bodily Injury, Dangerous Behavior, and
Interim Alternative Educational Settings

There are four special circumstances in which a special
education student can be removed from his or her current
placement immediately and for up to 45 school days
(regardless of whether the behavior was a manifestation of
the child’s disability). When the disciplinary incident
involves weapons, drugs or serious bodily injury, a district
can decide to remove a student for up to 45 school days.

If a district wants a student removed because it believes
that the student is dangerous, the district can ask a judge to
order the student removed for up to 45 school days.

No matter how or why the student is removed from school,
special education students must continue to get educational
services in an alternative setting. This alternative setting is
called an interim alternative education setting or IAES. The
IEP Team determines the interim setting.l See 20 U.S.C. §
1415(k)(1)(G) and 20 U.S.C. § 1415(k)(3)(B) in Appendix A
and WAC 392-172A-05150 in Appendix C.

! The full IEP Team must meet to determine the interim alternative educational setting or IAES. Refer back
to Chapter 3 of this manual for more information on IEP Teams.
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District may remove student

Guns/weapons to an IAES for up to 45
school days
District may remove student
Drugs to an IAES for up to 45
school days

District may remove student

Serious Bodily Injury | toan IAES for up to 45
school days

District may ask a judge to
remove a student to an IAES
for up to 45 school days

Dangerous Behavior

Where you can have
an impact

Review the IEP.
Consider whether the
proposed 45-day
placement is a setting
that can meet the
student’s needs. If not,
ask the IEP Team to
consider additional
services or a different

setting.

What can happen to a special education student
who brings a weapon to school?

A district can remove a student to another educational
setting for up to 45 school days if the student possesses a
weapon or carries a weapon to school or to a school
function. See 20 U.S.C. § 1415(k)(1)(G)(i) in Appendix A and
WAC 392-172A-05145(7)(a) in Appendix C. “Weapon”
means a weapon, device, material, or substance, or animate
or inanimate instrument that is used for, or is readily
capable of, causing death or serious bodily injury. Weapon
does not include a pocketknife with a blade of less 2 %2
inches long. See WAC 392-172A-05145(9)(d) in Appendix
C. Note that this is a different definition of weapon than the
definition used in general education discipline laws and
regulations.

What can happen to a special education student
with a disability who has, uses, or sells drugs at
school?

A district can remove the student to another educational
setting for up to 45 school days if the student knowingly
possesses or uses illegal drugs or sells or solicits the sale of
a controlled substance while at school or a school function.
See 20 U.S.C. § 1415(k)(1)(G)(ii) in Appendix A and WAC
392-172A-05145(7)(b) in Appendix C.
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What can happen to a special education student
with a disability who causes serious bodily harm to
another person?

IDEA 2004 added a fourth category of misconduct that could
lead a school to remove a special education student to an IAES.
A district can remove a student to another educational setting
for up to 45 school days if the student has inflicted serious
bodily injury on another person while at school or at a school
function. “Serious bodily injury” means bodily injury which
involves 1) a substantial risk of death, 2) extreme physical pain,
3) protracted and obvious disfigurement or 4) protracted loss or
impairment of the function of a bodily member, organ or mental
faculty. See 20 U.S.C. §1415(k)(1)(G)(iii) in Appendix A and
WAC 392-172A-05145(7)(c) and (9)(d) in Appendix C.

What can a district do when it believes a student is
too dangerous?

The district’s authority to automatically remove a student to an
Interim Alternative Educational Setting (IAES) is limited to
situations where there are drugs, weapons or serious bodily
injury involved. If the district believes that a student is
dangerous for another reason and wants to remove him or her
from the current special education program, the school needs
to request a due process hearing and ask that the hearing
officer order the student to an interim alternative educational
setting for up to 45 school days. A hearing officer has the
authority to change a student’s placement for 45 school days if
maintaining the current placement is substantially likely to
result in injury to the student or to others. See 20 U.S.C. §
1415(k)(3)(B)(ii) in Appendix A and WAC 392-172A-05160
(2)(b) in Appendix C.

If the school district is successful in getting the hearing
officer to order the student out of school, the district still has
a responsibility to provide the student with an education.
See 20 U.S.C. § 1415(k)(1)(D) in Appendix A and WAC 392-
172A-05145(4) located in Appendix C.

IV.  Limitations on Discipline and Removal of Students with Disabilities

When considering whether to discipline a student with a
disability, a district must first comply with the steps outlined
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Where you can have
an impact

Keep track of the
number of days the
student has been out of
school. If a removal will
result in the student
being out for more than
10 school days, ask for
educational services to
begin on the 11t school
day. Putyour request in
writing.
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in the previous section— notice, manifestation
determination and examination of the functional behavior.
If the relevant members of the IEP Team decide that
behavior was not a manifestation of the disability, the
district may proceed with disciplining the student. But there
are still limitations on how the district can discipline special
education students.

How long can a special education student be
removed from school without educational
services?

In general, students with disabilities can be removed from
school for up to 10 school days without educational
services. The school must start providing educational
services on the 11t school day.

Schools can order removals of less than 10 school days in
the same school year for separate incidents of misconduct
as long as the removals do not constitute a pattern of
exclusion which is a change of placement and needs to be
addressed through the IEP process. See 20 U.S.C. §
1415(k)(1)(B) in Appendix A and WAC 392-172A-05155 in
Appendix C. A series of removals—one day here, another
day there—can be a pattern that needs to be discussed by
an IEP Team.

To determine whether a series of removals is a pattern,
consider the length of removals, the total amount of time,
the proximity of one to the other, and the reason for the
removals. See WAC 392-172A-05155in Appendix C.

What educational services should a special
education student receive when he or she is
removed from school for more than 10 school

days in the same school year?

The school must continue to provide the services and
program described in the student’s IEP, even if the student
is suspended or expelled from school.

During any exclusion from school for more than 10 school
days in the same school year, the school district must
provide another educational setting where the student’s IEP
can be implemented. The setting should be one that allows
the student to participate in the general education
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curriculum and to progress towards achieving the goals set
out in the IEP.

For example, if the student has goals and objectives to help
improve social skills with peers, the alternative setting
should allow opportunities and instruction for those peer
interactions. A tutoring program at home is not enough.
The alternative setting should also include services and
modifications that are designed to address the behavior
that resulted in the removal, so that it does not recur again.
The IEP Team? makes the decision on what setting is
appropriate if the removal is for more than 10 consecutive
school days or constitutes a change of placement. See 20
U.S.C. § 1415(k)(2) in Appendix A and WAC 392-172A-
05150 in Appendix C.

V. Protections for Students with Disabilities Who Have Not Been Found
Eligible for Special Education

What are the rights of students who may have
disabilities but were not evaluated or found eligible

for special education before being disciplined?

In some cases students can get the same protections they
would have had if they had been eligible for special
education services before the disciplinary incident.

If you know a student who is being disciplined who you think
may have a disability, and he or she has not yet been found
eligible for special education services, then ask this
question:

“Did the district know that the student should have
been evaluated or should have been receiving
special education services?”

A student can get all of the protections for special education
students if the district had knowledge that the student had
a disability before the behavior that resulted in disciplinary
action occurred.

2 The full IEP Team must meet to determine the interim alternative educational setting or IAES. Refer back
to Chapter 3 of this manual for more information on IEP Teams.
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What constitutes whether a district “had knowledge”
of a student’s disability as described in the law?

Under IDEA 2004 and state special education law, the
district had knowledge if:

» The parent of the child expressed concerns in writing to
supervisory or administrative staff of the district, or the
teacher of the child, that the child was in need of special
education and related services or

» The parent has specifically requested an evaluation of the
child or

» The child’s teacher has expressed specific concerns
about the behavior or performance of the child to the
district’s special education director or other special
education supervisory personnel.

See 20 U.S.C. § 1415(k)(5)(B) in Appendix A and WAC
392-172A-05170 in Appendix C.

When can a district argue it did not have
knowledge that a student had a disability before
the behavior resulting in discipline occurred?

There is an important exception for school districts under
IDEA 2004. School districts are not considered to have
knowledge of a student’s disability if the parent has refused
a special education evaluation or special education services
or if the student was evaluated and not found to be a
student with a disability. See 20 U.S.C. § 1415(k)(5)(C) in
Appendix A and WAC 392-172A-05170(3) in Appendix C.

What if the district did not have knowledge that a
student had a disability before the behavior
resulting in discipline?

An evaluation can still be requested.

If you suspect that a student has some type of disability but
the district did not have knowledge that the student has a
disability, a request can still be made for an evaluation to
see if the student is eligible for and needs special education
services. This request for evaluation can take place during
the time the student is out of school on the expulsion or
suspension.
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What if a request for evaluation is made during

the time that a student is being disciplined?
The law requires the evaluation to take place quickly.

If an evaluation is requested during a period of disciplinary
exclusion, the law requires the evaluation to be completed
in an expedited or quick manner. It does not matter if the
district knew about the disability previously. There is no set
timeline in the law for completion of this expedited
evaluation. It can probably be assumed that expedited
means more quickly than the amount of time allowed when
an evaluation is being done under normal circumstances
when discipline is not an issue. Under the normal special
education procedures, the district has 35 school days to
complete the evaluation after receiving parental consent.
See Chapter 3 in this Manual for a discussion of special
education evaluation procedures.

What if a student is found eligible for special
education during the time he or she is suspended
or expelled?

If a student is found eligible during the period of removal
from school, the school district must start providing special
education and related services.

VI.  What to do if Students with Disabilities are Wrongly Disciplined

What kind of things might indicate a student with
disabilities is being wrongly disciplined?
There are several things to watch out for.

There are a variety of ways that a student with a disability
may be wrongly disciplined. Some examples are:

> Notice was not given.
>» There are no IEP meetings to discuss functional behavior
or a manifestation determination for a change in

placement.

> The functional behavior was never properly examined
when problems first arose.
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Where you can have
an impact

Students with
disabilities have all the
rights given to general
education students who
are disciplined. Review
Chapter 4 to learn more
about challenging
regular education
discipline.

Make sure you request
a general education
discipline hearing within
the timelines stated in
the discipline notice.
You can always cancel
the hearing if the
situation is resolved
through the special
education process.
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> A behavior intervention plan was not put in place to deal
with the student’s behavior in a good way.

» The manifestation determination was not done correctly:

» The right questions were not considered.

» The decision was not based on enough data.

» The group making the decision was not made up of
the right people.

» The decision that the behavior was not related to the
disability seems wrong.

» If discipline is imposed:

» Itis too harsh for the behavior.

> Itis longer than 10 school days in a row.

» It is more than 10 school days over time and it looks
like a pattern that excludes the student from his or
her IEP.

» Itis for 45 school days and the incident did not
involve drugs, weapons or serious bodily injury, or it
was not imposed by a hearing officer at a discipline
hearing.

» The student did not behave in the way the district
says he or she behaved.

What can be done if a student with disabilities is
being wrongly disciplined?

A student can assert all the rights of a general education
student, as well as rights under special education law.

Students with disabilities can ask for both a special
education due process hearing and a regular education
discipline hearing. See Chapter 3 on special education and
Chapter 4 on regular education discipline. Note there are
limitations on who may ask for a special education due
process hearing.

Think of these two procedures as two parallel roads running
side by side. There can be cars traveling on both of them,
perhaps at different speeds, but both going the same
direction. It is the same when both a discipline and special
education hearing are being scheduled. The two hearings
are addressing some of the same issues, but they may not
be directly related.
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Where you can have
an impact

If a student who is eligible
for special education
services is out of school
for more than 10 school
days, even for discipline
reasons, the district must
provide services to
implement the student’s
IEP. If a hearing has been
requested and the student
is out of school while
waiting for the decision, be
sure to remind the district
of this obligation. You may
not be able to assert “stay
put” and have the student
return to his or her
educational placement,
but he or she should not
sit at home without any

services in place!
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In most cases, if a special education matter is being
pursued, the district should stop the general education
discipline hearing process and resolve the special education
issues before going on with the general discipline
proceedings.

Ordinarily, if a special education due process hearing is
requested, the student has a right to remain in his her
special education program until the hearing is resolved.
This right is called “STAY PUT” and it refers to the student’s
legal right to stay in his or her current educational program
until a decision is made in the due process hearing. See
Chapter 3 for more information on stay put. Despite stay
put, the district may try to have the student removed
through a separate court action or hearing.

There is a new and important exception to this rule under
IDEA 2004. If the parent requests a hearing to contest the
discipline and 1) the student is in an interim alternative
educational setting due to special circumstances (weapons,
drugs, serious bodily injury or dangerousness) or 2) the
student is in an interim alternative educational setting
because the student’s behavior was not found to be related
to his or her disability at the manifestation meeting, the
student must remain in the IAES until the hearing officer
makes a decision or until the end of the disciplinary
removal, whichever comes first. (The parent and the district
can agree otherwise.) See 20 U.S.C. § 1415(k)(4)(A) in
Appendix A and WAC 392-172A-05165 in Appendix C.

However, the school district must arrange for the hearing to
take place within 20 school days of the request, and the
hearing officer must make a decision within 10 school days
of the hearing. See 20 U.S.C. § 1415(k)(4)(B) in Appendix A
and WAC 392-172A-05160(3) in Appendix C. In addition, a
new process called a resolution session must take place
within 7 calendar days of the request for a hearing unless
the district and parent agree in writing to waive this process.
See WAC 392-172A-05160(3) in Appendix C. See Chapter 3
for more information on resolution sessions.
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VIl. Behavior Charged as a Crime

Can the school district call the police when a
student with a disability gets in trouble?

Yes, schools may report crimes committed by students with
disabilities and general education students.

What if the incident is filed as a crime?

If the misconduct at school is referred to juvenile court and
is charged as a crime, the youth will have either a public
defender or other criminal defense attorney to advise and
represent him or her on these charges. A youth who has
been charged with a crime as a result of alleged
misbehavior at school should immediately consult with his
or her criminal defense attorney before discussing his or her
school discipline case with the school district. For example,
it may not be a good idea for the youth to make statements
in a school discipline or due process hearing if the criminal
matter has not yet been resolved. Those statements could
be used against the youth in the criminal case.

The defense attorney should also be made aware of any
disabilities that might affect whether the youth should be
charged. For example, if the young person has a very low
1.Q., the court may decide that it isn’t right to take care of
the matter in juvenile court.

VIll. Conclusion

Students with disabilities cannot be punished in school for
behavior that is related to or the result of a disability.
School districts must follow specific rules when seeking to
punish a disabled student. Notice of the intent to discipline
must be given, the behavior must be examined and planned
for, and a team of people must determine whether the
behavior was related to the disability.

Even if the problem behavior is not related to the disability,
there are significant limits on how a student with a disability
can be disciplined. Students with disabilities have strong
protections under the law that ensure they will not
unnecessarily lose their right to education.
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Action Points - Discipline of Special Education Students

> Remind the school administrator, director of special education, etc.,
that the student has an IEP or 504 plan.

>» Ask for an IEP meeting if the district suspends or expels a student with
disabilities.

» Ask the district to do a manifestation determination and functional
behavioral assessment.

> Review the IEP or behavior plan. Was it being followed? Could it be
improved so that the behavior is better managed? Make these
proposals at the IEP meeting.

> Provide or request new evaluation information that can be used to
develop a plan that will prevent the behavior from recurring.

> Insist that the district provide educational services so that the student
can make progress on |IEP goals, even if the student is not allowed to
return to the same school.

> Demand services that fulfill the IEP when a student is suspended for
more than 10 school days.

> Request a general education discipline hearing in case the special
education process does not resolve the issues.
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The word “Disability” means a lot of different things—and includes behavior,
emotional and other health problems. There are strong laws that protect students
with disabilities, giving them the right to the help they need to do well.

You can’t be punished for behavior that is the
result of your disability.

This doesn’t mean you can never be disciplined, it just means that schools must help
plan for problems that you have because of your disability.

For example, if you have Attention Deficit Disorder, you can’t get in trouble for not
paying attention in class. Instead, you and the school have to work on a plan that
deals with the attention problem. The school cannot suspend or punish you for
something that is the result of your disability.

You have a right to continue your education, no
matter how much trouble you’re in.

You cannot be permanently removed from school. In fact, you can only be suspended
for up to ten days in a school year. If you are suspended or expelled for longer than
ten days, you have the right to continue your education—the same kind of program
outlined in your IEP. You may end up in a different educational setting but the IEP
team, which can include you, must meet to decide that.

Do you think you may need special education?
If you are in trouble and think that you need extra help like special education,
ask to be evaluated. There are laws that make the evaluation
happen much quicker during the time a student is facing
discipline. If you might be disabled in some way, you should get
services to help you as soon as possible.

Produced by TeamChild with support of Casey Family Programs.

This is not legal advice. If you need legal advice, seek the help of a lawyer.
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Chapter 6
Entering Adulthood: Resources for 18 to 21 Year-olds

The 3 Most Important Things to Remember
about Services for Young Adults

® Young people have a right to free public education until they are 21
years old.

® Housing and public benefits are available for young people who want to
live independently but need some support getting started.

© Start planning early to prepare a young person for independent living.
Research suggests that by age 14, there should be planning about
transition.

Introduction

Becoming an adult can be a difficult process for every young
person. This transition, however, presents special
challenges to young people in out-of-home care. Studies
indicate that out-of-home youth face a greater risk of
unemployment, homelessness, and poverty than their
peers. Unmet educational needs and limited resources are
part of the explanation for the challenges foster children
face once they turn 18.

Young people entering adulthood need support. As a
caregiver or caseworker, you can help a young person start
planning for the future, develop independent living skills for
a successful transition to adulthood, and use resources
when necessary to provide support.
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Il. Educational Rights and Opportunities

Where you can have
an impact:
Caregivers

Start teaching youth in
your care how to start
advocating for
themselves. Model
ways of asking for help
and explaining needs
and goals. Prepare
them for taking initiative
in educational and life
planning. Young people
can learn these
important skills with
your guidance.

Can a young person turning 18 still get an

education?
Yes!

Young people have a right to educational services until they
are 21. These services can be provided in a regular high
school, an alternative high school, a GED program, or a high
school completion program at a local community college.
RCW 28A.150.220 (3). This law can be found at your local
library.

Do students ages 18 to 21 have to pay for their

public school education?
No!

Because students have a right to education until they are
21, the services must be free if they have not completed
their high school education. Even after young adults turn
21, Washington state law requires that opportunities for
educational advancement be available to those who do not
have a high school diploma or certificate. WAC 180-72. This
law can be found at your local library.

What is a GED and is it the same as a high school
diploma?

The General Educational Development Test (GED) is not the
same as a high school diploma, but it can provide some
good options for a young person.

The GED is a set of tests designed to measure skills and
knowledge normally gained in four years of high school.

Passing the GED is not exactly the same as getting a high
school diploma, although it is sometimes an excellent option
for students. Keep in mind that some employers, colleges,
and universities will not admit applicants unless they have a
high school diploma. Other colleges and employers treat a
GED the same as a diploma. If a young person is
considering taking the GED, find out whether it will be
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Where you can have
an impact

Caregivers and
caseworkers

Make sure schools are
providing appropriate
transition services.
Come to meetings with
specific ideas about
needed services, and
ask questions about
transition services in the
district.

Caseworkers may know
more about outside
agencies that could
provide additional
support. Help the
school create
interagency linkages
that will improve the
student’s transition
services.
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accepted by the kind of employers or post-secondary
schools in which he or she is interested. Students under age
21 have the option of returning to school to seek a diploma
after earning a GED.

Students with disabilities can apply for special
accommodations such as extra time for the test or having
questions on the test read to them. Ask at GED testing
centers how to apply for accommodations.

What can students with disabilities expect when
they turn 18?

> Special education and related services must be offered
until the student has met high school graduation
requirements and earned a regular high school diploma,
or through a student’s 21st birthday, whichever occurs
first.

» Students with disabilities should have access to services
that prepare them for life after high school. Special
education transition planning and services should begin
when the student turns 16.

>» 18 year-old students with disabilities become decision-
makers in the |IEP process.

See Chapter 3 of this Manual for information on special
education.

1. Education until 21 years old

Students with disabilities have the right to a free
appropriate public education until they earn a regular high
school diploma or until they are 21, whichever event occurs
first. See WAC 392-172A-02000 in Appendix C. This
means that students retain all of the rights they had before
they turned 18.

2. Transition services
Older students get additional services through special

education to help prepare for life after high school. These
services are called transition services. Transition services
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might include teaching students independent living skills
like balancing a checkbook, paying bills, cooking, cleaning,
or even basic self-care. Transition services should include
vocational education if appropriate. Vocational education
might be anything from learning pre-vocational skills (i.e.
how to prepare a resume, interview for a job, or get along
with co-workers) to supported work experiences.

School districts must start transition planning for older
students, beginning no later than the first IEP to be in effect
when the student is 16. See 20 U.S.C. § 1414
(d)(1)(A)(i)(VIll)in Appendix A and WAC 392-172A-
03090(1)(j) in Appendix C. The IEP must include
appropriate, measurable post secondary goals related to
training, education, employment and, where appropriate,
independent living skills and outline the transition services,
including courses of study, the student will need to reach
these goals. The kinds of transition services a student
receives should take into account his or her interests and
preferences and the skills he or she needs to acquire. See
20 U.S.C. § 1414(d)(1)(A)(Vlll) in Appendix A and WAC 392-
172A-01190 in Appendix C.

Other agencies may also be involved in transition planning.
For example, sometimes vocational or other independent
living skills are provided by the state Division of
Developmental Disabilities (DDD) or the Division of
Vocational Rehabilitation (DVR). If services are supposed to
be provided by outside agencies, the district has the
responsibility to make sure the services are delivered and
to make arrangements for other agencies to provide them if
they are not. Any outside agencies involved should also be
invited to IEP meetings with the consent of the parents or a
student over the age of 18. See WAC 392-172A-03095(2)(c)
in Appendix C.

While students always have an important role to play in the
IEP process, their involvement in the planning of transition
services is especially important. The IEP Team needs to
understand the student’s interests and goals so that the
transition plans are realistic and appropriate. As a result,
school districts must formally invite students to IEP
meetings where transition services are being discussed, and
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if the student cannot attend, find other ways of making sure
his or her preferences and interests are considered. See
WAC 392-172A-03095(2)(a) in Appendix C.

3. 18 year-olds become the decision-makers.

Before turning 18, a student’s parent or surrogate is in
charge of enforcing special education rights. Once a
student turns 18, the student can exercise special
education rights on his or her own. Students may still ask
for help from the network of support created by their
caregivers, caseworker, and IEP Team, but the student has
the rights of an adult and must sign the IEP and agree to
services.

lll. Vocational Opportunities

Where you can have
an impact

Sometimes the best
vocational education is
work experience. Help
the young person find a
job in the summer, or if
appropriate, part-time
work during the school
year. Provide
encouragement and
rewards for working.
Help arrange job
shadowing. Look for
mentors in the
community. Assign jobs
at home and give an
allowance.

What kind of vocational training is available for
young adults?

Vocational training is available:

» Atlocal community colleges and technical schools
> At private schools
> In public high schools or occupational skill centers.

For example, a student might attend classes at a community
college to learn a trade like welding or auto repair. Many
private agencies train young people in office sKills or
computer programming. Some school districts offer special
programs that allow students to earn their high school credit
or a GED while getting vocational training. These programs
may cost money, but there is sometimes financial aid
available.

Also, contact the U.S. Department of Labor and Washington
Employment Security Commission to find out about
programs in your community. They make grants to
organizations that provide vocational training to young
people. JobCorps is a federal program that provides
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Where you can have
an impact
Planning Ahead

Help the young person
gather information, and
encourage his or her
interest in continuing
education after high
school. Start planning
and preparing early in
high school! Introduce
youth to college
students and recent
graduates to help them
find out what post-
secondary education is
like. Help identify the
college entry tests and
classes that help
prepare for those tests.
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vocational and educational services in a residential setting
for young adults.

If students have disabilities, they may have access to
additional services. The Division of Vocational
Rehabilitation (DVR) works with individuals with disabilities
who need help getting and maintaining employment. Often
DVR will not want to be involved until the school district’s
obligation to provide transition services has ended. But
there is nothing to prevent DVR from assisting with the
school district services, and young adults who have left
school are entitled to support from DVR. DVR might provide
an independent living skills instructor to work with a youth,
do an assessment of vocational training needs, or help an
individual find supported employment.

Similar kinds of services should also be available from the
Division of Developmental Disabilities or a community
mental health agency. If a person’s mental health or
developmental disability influences his or her ability to work,
he or she can apply for services and request support from
his or her case manager.

IV. Education After High School

What should students do if they want to prepare
for education after high school?

There are four important steps:

Step 1 Start early

Step 2 Set some goals and make a plan

Step 3 Take college entry tests and classes required
for admission

Step 4 Research financial aid and other scholarships

1. Starting early

The most important thing to do to prepare for education
after high school is to start early. Applications to 4-year
colleges are generally due in the fall of senior year, so
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students interested in attending college should start
thinking seriously in their junior year about where they
would like to apply. Another reason to start early is that
there may be course requirements for entry into some
colleges. Find out what classes are needed. Ask the
guidance counselor at the high school for information about
colleges, and call colleges directly to request materials
about their programs. Applications are generally quite time
consuming. They require lots of work, including getting
recommendations from teachers, writing essays, and
collecting school records.

2. Setting goals

Encourage youth to talk with family, guidance counselors,
friends, neighbors, and role models. Explore career and
future goals. Determine what additional schooling may be
needed. Make a plan for post-high school education.

3. Taking college entrance exams

Starting early will also give the student time to prepare for
college entry tests like the Scholastic Aptitude Test (SAT) or
the American College Testing (ACT) Assessment. These

tests are usually taken in the student’s junior year, and
there are private agencies that provide test preparation
classes to help students be successful. A student planning

Where you can have
an impact
Caregivers and

Caseworkers to take the SAT or ACT should strongly consider taking a
preparation class. Sometimes the agencies have financial
Go with the student to aid for students. Also consider asking the state Division of

meet with the high
school counselor. Help
the student define long-
term goals and
interests. Community colleges have a less difficult application process

than most 4-year colleges and universities. Check with the
community college to find out the minimum requirements
for admission. Some community colleges do not require a
high school diploma for admission. Also, students do not

Children and Family Services (DCFS) to provide special
funding for the test preparation course.

Be positive!
Be encouraging!
Be a role model!

have to take an entry test to enroll in most community
colleges. Finally, community colleges admit students on a
continuous basis, so an application can be made at
anytime, and students can start at the beginning of the next
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Where you can have
an impact

Early planning is very
important. Find out
what resources exist in
your community.
Include the young
person in discussions
about what kind of
support he or she will
need to be successful.

Be open.
Be supportive.
Be realistic.

Help youth gain enough
skills to be successful.
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term. Some community colleges offer GED or high school
completion classes. They may be free, with the credits
applying toward college graduation.

4. Obtaining financial aid for college

What if a student needs help with tuition? Both 4-year
colleges and community colleges have financial aid offices.
Contact the financial aid office, and request applications for
help. Generally, the kinds of aid available include state or
federally subsidized loans, grants, or work-study (a part-time
job provided by the school the student attends). As with
applying for admission, applying for financial aid should
start well before the student finishes high school. There are
also opportunities for school-sponsored and private
scholarships. There may even be special scholarship money
available for young people transitioning out of foster care.
For example, many children in state care are automatically
eligible for federal PELL grants. Ask the financial aid office
for information on scholarships and loans. Or, go to the
local library and ask for reference books on college
scholarships. The internet is also a source of information
about scholarship opportunities. In Washington, there is a
Governor’s Scholarship for foster youth. Check out
http://www.collegesuccessfoundation.org/gs/index.htm for
more information.

V. Housing for Young Adults

What kind of housing options are there for young
people leaving foster care?

Options for young adults are increasing. Laws have
changed to provide more options for young adults leaving
out-of-home care.

The young person in your care may be ready to live
independently but might need some help getting started.
Plan on providing guidance to help the young person learn
independent living skills. Try to remember the things you
wished you knew when you lived on your own for the first
time. Recognize that sometimes youth who have not had a
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stable home may be lacking in the basic skills needed to be
on their own, such as knowing how to keep a bank account,
pay bills or manage a home.

Other youth may not be ready to live on their own without
support. Generally, dependency ends when a youth turns
18, so young people “age out” of foster care. But DCFS can
enter into agreements to support young people who are 18
to 21 years old, as long as the young person is enrolled in
high school, vocational education, or some other
postsecondary education, such as college. This means that
DCFS may continue to pay for placement or help with
expenses as the youth becomes independent. Ask
caseworkers about entering into a voluntary agreement or
other services after age 18.

DCFS also contracts with local agencies to provide
independent living support for young people who are leaving
foster care. These local agencies provide housing, job
training, and other support for young people who need help
becoming independent.

During the 2007 Legislative Session in Washington, a new
law passed that created the Independent Youth Housing
Program. The program provides rental assistance and case
management to eligible youth aging out of foster care. To
be eligible, a youth must be at least 18, but not yet 23 years
old, and must have been a dependent of the state during
the month before his or her 18t birthday. There are also
income requirements. The Independent Youth Housing
Program is a pilot project in three counties: Pierce, Yakima
and Thurston. See Chapter 7 for more information about
these housing programs.

Under the Foster Care Independence Act of 1999, Congress
increased the resources available to states to help youth in
foster care make the transition to adulthood. A portion of
the funds must be used to serve young people who have left
foster care because they turned 18. States must apply for
the funding, however.

The Department of Housing and Urban Development (HUD)
funds community-based programs that include housing for
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Where you can have

an impact
Caseworkers

There is often a
shortage of supported
housing options for
people with disabilities.
Help youth get on wait
lists well before housing
is needed. Make written
requests for housing
and support services,
and follow up with
strong advocacy.
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youth in transition from foster care. For example, the
Supportive Housing Program creates transitional housing
and provides supportive services to prevent homelessness.

Are there housing options for young adults with
disabilities?
Yes.

Young adults with developmental disabilities or significant
mental health issues may be eligible for supported housing
through the Division of Developmental Disabilities or
community mental health agencies. DDD provides housing
opportunities for adults who are not yet ready to be
independent. Services might be provided in an adult group
home, or maybe in an apartment with supervision. One
limitation with DDD services is that they are provided only as
funding is available, and there is great demand for the
services.

Community mental health agencies must provide residential
services for Medicaid-eligible adults when such services are
necessary to support their mental health needs. Housing
provided for young adults with mental health needs must
allow them to remain in the community as much as
possible. Placement options can range from highly
restrictive settings (hospital or other treatment facility) to a
much less restrictive setting (a group living program with
limited supervision).

VI. Other Support Services for Young Adults

What happens to the social services available to a

young person after he or she turns 18?
Many services continue, but be aware of some changes that
happen when a youth turns 18 years old.

When youth turns 18, many of the services they had as
children follow them, but there are some changes too.

1. Medical insurance/Medicaid
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Where you can have
an impact
Caseworkers

Help youth sort through
the kinds of support that
may be available to
them. You will know
much more than they
about what is available,
and the young person is
likely to feel
overwhelmed as he or
she learns to take
responsibility for
accessing and
maintaining services.
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In 2007, the Washington State Legislature passed a law
that extends Medicaid coverage to youth who are in foster
care. Ayouth who is in foster care on his or her 18t
birthday can receive Medicaid coverage through his or her
21st birthday. The Department of Social and Health
Services is required to transition youth from Medicaid
coverage provided to foster children to this new type of
Medicaid coverage.

After a young adult who left foster care turns 21, he or she
may continue to qualify for other state-financed health
coverage. Young adults can also continue to qualify for
Medicaid if they are eligible for Supplemental Security
Income (SSI).

2. Mental health services

Medicaid-eligible young people continue to be eligible for
mental health services after they turn 18. In addition, non-
Medicaid-eligible individuals may qualify for free mental
health care if they meet other income and need-based
guidelines.

3. DVR/DDD

Services do not change fundamentally when a youth turns
18. Young adults are eligible for services based primarily on
their needs, not their age. Young adults, however, may
become eligible for supported housing.

4. SSI

As long as the young adult still meets income and disability
requirements, eligibility for SSI continues. The Social
Security Administration may send benefits directly to the
young person, or if there are significant disability issues,
may assign a protective payee to help manage the money.

Make a Difference in a Child’s Life
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Are there new benefits that someone who has

turned 18 can access?
Yes, there are benefits that are available only to people 18
years and older.

1. Food stamps

Young adults living independently may be eligible for food
stamps. Contact the local DSHS Community Services Office
to make an application. (Youth under the age of 18 may
also be eligible for food stamps if they meet certain
requirements. Contact the local DSHS Community Services
Office to find out more information.)

2. DSHS Home and Community Services Division

Young adults may be eligible for support with housing and
other services to support self-sufficiency. For example, in-
home services are available for disabled adults who would
otherwise have to be in a hospital or institution without the
support. Ask the local DSHS Community Services office if
the young person with disabilities can get these services
through such programs as CHORE, COPES and Medicaid
Personal Care.

3. Pregnant women

For young women who are pregnant, there are medical and
financial resources available. Contact the local DSHS
Community Services Office for more information.

See Chapter 7 for information about how to contact DSHS
and other agencies.

VII. Conclusion

Youth in out-of-home care face big challenges as they
transition into adulthood. Many educational opportunities
and other services are available for the transitional years,
but it often takes planning and some effort to secure those
services. Know what is available and advocate for a young
person who faces a tough road ahead.
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Action Points - Accessing Education and Services for Young Adults

> Start planning early.
» Talk with youth about their lives, goals, interests, and dreams.
> Make a plan for education, work, and housing.

» Talk with the school counselor about education options after high
school.

> Review the high school transcript. Check to see that the student has
earned all the credits and taken classes needed for graduation and

college admissions.

> Ask about financial aid and scholarships. Get the applications and
send them in.

> Take the GED tests.
>» Take the college entrance exams—SAT and ACT Assessment.

> Request applications for colleges. Check the deadlines and send them
in on time!

» Consider vocational education—what are strengths, interests and goals
of the young person?

> Participate in transition planning for students with disabilities.
> Make applications and requests for services from the Division of
Developmental Disabilities and the Division of Vocational

Rehabilitation.

> Create connections between schools, mental health, and other
agencies.

» Find job shadowing opportunities and mentors.
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Entermg Adulthood

Becoming an adult is difficult for everyone. It may be exciting to finally be 18, but it
can also be overwhelming. If you are between the ages of 18-21, there are
services available to help your transition into adulthood.

You can still get an education.

O If you have not completed your GED or received a high school diploma you have
the right to continue your education. These services are free.

O You have a right to special education services through your 21st birthday.
O You can get services and help that will prepare you for life after high school.

What should you do if you want to go to
college after you graduate?

Start Early. Before you graduate, begin think about what you want to do after
graduation. Set goals and make plans.

Take the SAT or ACT and have the credits you need for admission to
college.

Use the library and career counselor to research financial aid and scholarships,
colleges and vocational programs.

Look for important deadlines for applying for financial aid and
admission to different schools.

Things you can do to prepare for adulthood.:

O Make sure you have a diploma or GED.
O Talk about your goals with people who can support you.
O Don’t be afraid to do research to find out about schools and opportunities.

O If you are in special education program, let your team know that you want to
discuss your transition from high school.

Produced by TeamChild with support of Casey Family Programs.
This is not legal advice. If you need legal advice, seek the help of a lawyer.
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Chapter 7

Making Connections and Finding Support: A Guide to Resources

The 3 Most Important Things to Remember
about Finding Support

© Don't try to do it alone. Get help.
© Be persistent in your search for resources.

€ The more support and resources that are available to a student, the
more likely that he or she will succeed.

. Introduction

Out-of-home children and youth face many challenging
obstacles. They often need extensive help to deal with issues
of abuse and neglect, learning disabilities, emotional
problems, and trauma. These issues affect their ability to
succeed in school. No one person is equipped to deal with
the wide range of possible issues faced by the out-of-home
youth.

A wide variety of community, state, and national organizations
can help address the issues young people face. Finding the
right resources can be the most important thing an education
advocate can do. Take the time to know the child or youth
you’re helping, and to figure out the issues he or she faces.

This Chapter provides information on some basic resources
and suggestions on how to find more. They include statewide
connections for basic services. Although the resources listed
in this Chapter are not exhaustive, you can use them and
other methods to get started.
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The Basics

Example of how to

use resources
You're a foster parent
and your foster son has
just been evaluated for
special education
services. The district
suggests that your son
is suffering from “Fetal
Alcohol Syndrome” or
“FAS.” You’ve heard
of it before, but don’t
know much about it.
The district says he will
never be able to be in
general education
classes again. You're
afraid your foster son
won't get the education
he needs. You go to
the local library and get
help in finding articles
that describe FAS and
the particular ways
children affected with
FAS can learn and
process information.
You read about local
support groups for
families and a
specialized program
that works to train
teachers on how to
work with kids with
FAS. With this
information you are
able to work closely
with the school to
make sure your foster
son gets the program
he needs. And, you
have contact with
support groups that will
help you deal better
with issues at home.

What resources do the child or youth | am helping
need?

Start with the child or youth you are helping. Talk with him or
her about the services that would be helpful. Even a very
young child can give some helpful input into what he or she
needs. Also seek information from others who know the child
or young person. Talk to teachers, caseworkers, the
CASA/GAL, and others. Ask parents or other caretakers who
may have dealt with similar situations what they have found
to be helpful.

Where can | start finding resources?

The blue pages in your community phone book will list all
government services. Many yellow pages list community
organizations in the front of the book.

The local library (and the librarian) can be very helpful in your
search for resources and information.

The internet is more and more a place to find local and
national help. If you don’t own a computer, try the local public
library or community center where there are computers for
community use.

Word of mouth still works. Even if you end up at an agency or
organization that isn’t the right one, ask if anyone there would
be able to refer you to the right place.

How do | know which resources to turn to?

Call and ask. Be prepared to answer questions about your
foster youth’s medical, mental, and educational history. Don’t
be afraid to ask questions. Ask about fees, location,
transportation, and wait-lists. If the initial resource doesn’t
seem to be what you are looking for — don’t give up - ask for
a referral to another resource. Usually, resources lead to
other resources. Keep calling!
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What if | can’t find what | am looking for?

Don’t give up! Keep calling and ask for referrals. Read all you
can about your situation—talk to friends, relatives, teachers,
and other parents. Become your own resource! Create a file
using index cards or a notebook cataloging all of the
information you already have collected. If you have already
searched the phone book and library, try the internet. Be
diligent and persistent in your search and you will find the
services you need.
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Resources

Counseling/Mental Health Services

National Alliance on Mental lliness

e NAMI advocates for the needs of individuals with mental iliness and
their families. NAMI provides information and referral to community
resources. It provides personal advocacy for mentally ill individuals
on a limited basis.

NAMI Washington

500 108th Avenue NE, Suite 800
Bellevue, WA 98004

(425) 990-6404, (800) 782-9264
www.nami.org

Employment Services

Job Corps

¢ Job Corps offers education and training for people 16-24 years old
who are low income and without a high school diploma. The young
person must be a U.S. citizen or lawfully admitted alien to be eligible.

(800) 733-JOBS
http://www.jobcorps.dol.gov

Washington State Employment Security Department (ESD)

e The Washington Employment Security Department is the state
agency responsible for employment issues. The ESD’s Employment
and Training Division provides information for job seekers and
employers. ESD has information centers throughout the State, which
should be listed in the blue pages of your phone book.

The state office for the Employment Security Department is at:

212 Maple Park Avenue

PO Box 9046

Olympia, WA 98507-9046

(360) 902-9500
http://fortress.wa.gov/esd/portal
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Government Agencies

Washington State Agencies—generally
e A useful listing of all Washington State agencies can be found on
the internet.

Wwww.access.wa.gov

Department of Health - Immunization Program

e The Department of Health’s Immunization Program will direct you
to the Community Health Center in your county that can provide you
with immunizations and records.

(360) 236-3595 or (866) 397-0337
www.doh.wa.gov/cfh/immunize/default.htm

Office of Superintendent of Public Instruction (OSPI)

¢ OSPI is the state agency charged with overseeing schools. It
monitors school districts to make sure they fulfill their obligations
under the law. OSPI investigates complaints and arranges for
mediation and hearings in special education disputes.

PO Box 47200

Olympia, WA 98504-7200
(360)725-6000, (360) 664-3631 TTY
www.k12.wa.us

OSPI Special Education Section
PO Box 47200

Olympia, WA 98504-7200
(360) 725-6075
www.k12.wa.us/specialed

Assessment of Special Education Students
(360) 725-6089

Department of Social and Health Services (DSHS)

e DSHS is a state agency that administers many public benefits and
services programs. DSHS is divided into divisions. Several of the
divisions are discussed below. A full listing can be found at the DSHS
website.

wwwl.dshs.wa.gov

DSHS Division of Children and Family Services (DCFS)
e DCFS is the division of DSHS that provides child welfare services to
children, youth, and families.
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General Information - (360) 902-7920, (360) 902-7906 TDD
Region 1 - Spokane - (509) 363-3500

Region 2 - Yakima - (509) 225-6556

Region 3 - Everett - (425) 339-1830

Region 4 - Seattle - (206) 691-2500

Region 5 - Tacoma - (253) 983-6212

Region 6 - Olympia - (360) 725-6701

DSHS Division of Developmental Disabilities (DDD)

e DDD is the division of DSHS that coordinates state-funded services
for clients with developmental disabilities. Possible services are
residential and employment placement, respite and therapeutic
support for families, and arrangement of Medicaid personal care. DDD
also monitors employment and residential programs for people with
developmental disabilities.

Main Office - (360) 725-3413

Region 1 - Spokane - (509) 329-2900, (800) 462-0624
Region 2 - Yakima - (509) -225-4620, (800) 822-7840
Region 3 - Everett - (425) 339-4833, (800) 788-2053
Region 4 - Seattle - (206) 568-5700, (800) 314-3296
Region 5 - Tacoma - (253) 404-6500, (800) 248-0949
Region 6 - Olympia - (360) 725-4250, (800) 339-8227

DSHS Community Services Division

e Most basic needs assistance programs of DSHS are obtained at local
Community Service Offices (CSOs). Individuals should apply at the office
that serves their zip code. The following services are available through
the CSOs: Alcohol and drug treatment, food stamps, general assistance,
grant diversion, refugee assistance, TANF, Washington Quest Card,
Working Connections Child Care.

Region 1 - Spokane - (509) 227-2800
Region 2 - Yakima - (509) 225-7900
Region 3 - Everett - (425) 438-4971
Region 4 - Seattle - (206) 272-2140
Region 5 - Tacoma - (253) 476-7000
Region 6 - Olympia - (360) 725-4800

DSHS Infant Toddler Early Intervention Program (ITEIP)
¢ ITEIP is a state program that coordinates early intervention services for
families with children age birth to three that have developmental delays.

(360) 725-3500, (360) 407-1087 TDD
Family Health line: (800) 322-2588
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DSHS Mental Health Division

e The Mental Health Division of DSHS contracts with 13 Regional
Support Networks (RSNs) for community-based mental health
services. The RSNs provide or arrange for mental health services
including assessment, treatment, case management, planning,
support, and monitoring.

PO Box 45320
Olympia, WA 98504-5320
(360) 902-8070

Chelan-Douglas RSN - (509) 886-6318

Clark RSN - (360) 397-2130

Gray’s Harbor RSN - (360) 532-8665

Greater Columbia RSN - (509) 735-8681

King RSN - (206) 296-5213

North Central RSN - (509) 754-6577

North Sound RSN - (888) 693-7200

Peninsula RSN- (360) 337-4886

Pierce County- Call the DSHS Mental Health Division at (800)
446-0259 for direct contact information for mental health
agencies in Pierce County.

Southwest RSN - (800) 803-8833

Spokane RSN - (509) 477-5722

Thurston-Mason RSN - (360) 786-5830

Timberlands RSN - (360) 795-3118

DSHS Division of Vocational Rehabilitation (DVR)

¢ DVR is the division of DSHS that assists people with disabilities
prepare for, obtain and keep employment. Vocational rehabilitation
programs are custom-designed for each individual. DVR works in
partnership with the community and businesses to develop
employment opportunities for persons who have disabilities. Call the
main number for contacts in your area of the state.

Main Number - (800) 637-5627

United States Department of Education, Office for Civil Rights,
Western Division (OCR)

e The Office for Civil Rights for the Department of Education
investigates complaints of discrimination by recipients of federal
financial assistance, such as schools.

915 Second Avenue, Room 3362
Seattle, WA 98174-1099
(206) 220-7800
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(206) 220-7806 FAX
www.ed.gov/ocr

Office of the Family and Children’s Ombudsman (OFCO)

e The OFCO was established to ensure that government agencies
respond appropriately to children in need of state protections,
children residing in state care, and families under state supervision
due to findings of or allegations of child abuse or neglect.
Complaints can be filed with OFCO at

6720 Fort Dent Way, Suite 240

Mail Stop TT-99

Tukwila, WA 98188

(800) 571-7321
http://www.governor.wa.gov/ofco/contact.asp

Office of the Education Ombudsman (OEO)

e The OEO was created to assist elementary and secondary public
school students and families in Washington. OEO can help families
understand how the public school system works, how to find
education related resources, and how to resolve conflict with
schools. Complaints can also be filed with OEO. For more
information, contact OEO at

1110 Capitol Way South, Suite 304
Po Box 40004

Olympia, WA 98504-0004

(866) 297-2597
http://www.governor.wa.gov/oeo/

Hearings, Mediation, and Court Services

Office of Administrative Hearings (OAH)

e The Office of Administrative Hearings is the state agency that
conducts impartial, administrative hearings for other Washington
State agencies. OAH hears special education due process hearings.

PO Box 42488

Olympia, WA 98504-2488
(800) 583-8271

(360) 586-6563 FAX
www.oah.wa.gov

Sound Options Mediation and Training Group, L.L.C.
e Sound Options is the licensed mediation service used by
Washington State OSPI. Mediation is the voluntary process used to
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help parents and school personnel work out their disagreements
about a child’s education program.

PO Box 11457

Bainbridge Island, WA 98110 - 5457
(206) 842-2298, (800) 692-2540
www.somtg.com

The Washington State Association of CASA/GAL Programs

o WSACASA/GAL is the contact point for 28 local CASA programs
around the state. When a child becomes a dependent of the state
due to abuse or neglect, a judge may appoint a specially trained
volunteer Court Appointed Special Advocate (CASA) or Guardian ad
Litem (GAL) through one of these CASA programs. The CASA/GAL
volunteer is responsible for gathering and analyzing background
information for the court so that the judge can make a better-
informed decision in abuse and neglect cases. Only judges can
appoint CASA/GAL’s.

603 Stewart Street, Suite 206
Seattle, WA 98101

(206) 667-9716, (800) 530-0045
(206) 667-9753 FAX
www.washingtonstatecasa.org

Housing

Community and Youth Services

¢ Provides Independent Living Skills Program for youth aged 16-21
who are in foster care or group care for at least sixty days after their
16t birthday. Also administers Transition Living Services program,
which administers monetary funds to provide financial support for
youth who have exited foster care and are moving into their own
apartment.

711 State Ave, NE

Olympia, WA 98506

(360) 943-0780, (888) 698-1816
www.communityyouthservices.org

Pierce County Alliance Youth Services

e Administers the Independent Youth Housing Program (IYHP), which
secures housing for youth aging out of foster care with case
management and financial assistance. The goal is to help prepare
foster youth to become independent and self sufficient so that over
time youth will be less dependent on state assistance.
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510 Tacoma Ave S
Tacoma, WA 98402

(253) 502-5491
www.pcayouthservices.org

Catholic Family and Child Service

e Administers a Transitional Living Program to youth between the
ages of 18-21, offering assistance and mentoring to help establish
housing, employment or training and basic educational
requirements.

5301 Tieton Drive, Suite C
Yakima, WA 98908-3478
(800) 246-2962
www.ccyakima.org

Legal Services

Northwest Justice Project (NJP)

¢ NJP is a statewide non-profit organization that receives federal
funding to provide free civil legal services to low-income people in
Washington. There are offices throughout the state providing legal
advice and representation on a variety of issues including education.

Main/Administrative Office

401 Second Avenue South, #407
Seattle, WA 98104

(206) 464-1519

(888) 201-1012, (888) 201-9737 (TTY)
(206) 624-7501 FAX
www.nwjustice.org

Comprehensive Legal Advice, Education and Referral (CLEAR)

e CLEAR is Northwest Justice Project’s statewide toll-free telephone
service for low-income people to obtain free legal assistance with
civil legal problems. The hotline operates between 9:30 a.m. and
12:30 p.m. weekdays. CLEAR is currently not available in King
County.

(888) 201-1014, (888) 201-9737 (TTY)
www.nwjustice.org
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Columbia Legal Services

e Columbia Legal Services provides legal advice and representation
to low-income people on civil legal matters, including public
assistance and education issues.

101 Yesler Way, Suite 300
Seattle, WA 98104

(206) 464-1122
www.columbialegal.org

Olympia Office - (360) 943-6260, (800) 260-6260
Tri-Cities Office - (509) 374-9855, (888) 201-9735
Wenatchee Office - (509) 662-9681, (800) 572-9615
Yakima Office - (509) 575-5593, (800) 631-1323

TeamChild

e TeamChild is a non-profit legal advocacy program for youth. It
advocates for high-risk youth, helping to access their rights to
education, mental and medical health benefits, and safe living

situations.
Main Office - King County Spokane County Office
1225 South Weller St, Suite 420 1704 W. Broadway
Seattle, WA 98144 Spokane, WA 99201
(206) 322-2444 (509) 323-1166
Pierce County Office Yakima County Office
715 Tacoma Ave. South 32 N. 3rd St, Suite 343
Tacoma, WA 98402 Yakima, WA 98901
(253) 274-9929 (509) 573-4993

Snohomish County Office
2731 Wetmore Ave. Suite 410
Everett, WA 98201

(425) 258-3132

Disability Rights Washington (DRW)

e DRW was formerly known as Washington Protection and Advocacy
System (WPAS). DRW is a private, non-profit organization that works
to protect the rights of people with disabilities. Services include free
legal advocacy to people with disabilities in Washington.

315 Fifth Avenue South, Suite 850
Seattle, WA 98104

(206) 324-1521, (800) 562-2702

(206) 957-0728 TTY, (800) 905-0209 TTY
(206) 957-0729 FAX
www.disabilityrightswa.org
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King County Bar Association (KCBA)

e KCBA is a professional association for lawyers. KCBA has a lawyer
referral service. In addition, the KCBA’'s Community Legal Services
program provides free legal advice and assistance to low-income
people eligible for services.

King County Bar Association
1200 Fifth Avenue, Suite #600
Seattle, WA 98101

(206) 267-7100

(206) 267-7099 FAX
www.kcba.org

Parent Resources

Foster Parent Association of Eastern Washington (FPAS)

e FPAS is an association of foster parents, agency representatives, and
members of the community who want to work together to improve the
foster care system and enhance the lives of all children and families.

1315 N. Napa
Spokane, WA 99202
(509) 462-3777
www.fpas.org

Parents are Vital in Education (PAVE)

¢ PAVE conducts workshops and training for parents on special
education and related issues. PAVE helps parents increase skills in
working with their children’s teachers, therapists, and other team
members to obtain appropriate educational services for students with

disabilities.
Tacoma PAVE (main office) Spokane PAVE
6316 South 12t Street PMB # 482
Tacoma, WA 98465 816 Francis Avenue
(253) 565-2266 (V/TTY) Spokane, WA 99201
(800) 5-PARENT (V/TTY) (509) 326- 1722
(253) 566-8052 FAX (509) 326-1835 FAX
www.washingtonpave.com
Sunnyside PAVE Southwest Region PAVE
105 South 6t St. #B P.0. Box 56
Sunnyside, WA 98944 Silver Creek, WA 98585
(509) 837-8909 (V/TTY) (360) 985-0283
(877)821-4113

(509) 839-5803 FAX
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Oak Harbor PAVE North Central PAVE
PO Box 2056 Po Box 2112

Oak Harbor, WA 98277 Tonaset, WA 98855
(360) 279-1415 (509) 486-2705

(877)279-1416
(360) 279-1203 FAX

Yakima PAVE

PO Box 8014
Yakima, WA 98908
(509) 972-4659

Within Reach (formerly Healthy Mothers, Health Babies)

¢ Within Reach maintains current information on public and private early
intervention resources, including Family Resource Coordinators. It also
provides services and information about immunizations, nutrition, and
other children’s health services available in Washington State.

11000 Lake City Way NE, Suite 301
Seattle, WA 98125

(206) 284-2465
www.withinreachwa.org

Support Groups: Disability Issues

Children and Adults with Attention Deficit/Hyperactivity Disorder
(CHADD)

e CHADD is a national non-profit organization for children and adults
with ADD/ADHD. CHADD is dedicated to improving the lives of
people with ADD/ADHD through support, education, and advocacy.
There are 12 CHADD Chapters in Washington.

8181 Professional Place, Suite #150
Landover, MD 20785

(800) 233-4050, (301) 306-7070
(301) 306-7090 FAX

www.chadd.org

Advocates for the Rights of Citizens with Developmental Disabilities
(The Arc)

e The Arc of Washington State is a non-profit organization whose
mission is to promote education, self-sufficiency, self-advocacy, and
inclusion of individuals with developmental disabilities and their
families. There are 11 local Arc Chapters throughout Washington

2600 Martin Way E, Suite B
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Olympia, WA 98506

(360) 357-5596, (888) 754-8798
(360) 357-3279 FAX
WWw.arcwa.org

Autism Society of Washington (ASW)

e The ASW has 10 chapters dedicated to promoting access and
opportunities to persons with autism and their families. The ASW
promotes advocacy, public awareness, education and research
related to autism.

(888) 279-4968
www.autismsocietyofwa.org

Federation of Families for Children’s Mental Health (FFCMH)

e FFCMH is a national organization that serves the needs of children
with serious emotional, behavioral, and mental disorders and their
families. The FFCMH responds to mail, telephone, in-person, and
electronic inquiries by providing publications, information on
seminars, workshops, speaker’s bureaus, and crisis intervention and
support groups.

Federation of Families

9605 Medical Center Drive, Suite 280
Rockville, MD 20850

(240) 403-1901

(240) 403-1909 FAX

www.ffcmh.org

Fetal Alcohol Syndrome Family Resource Institute

e The Fetal Alcohol Syndrome Family Resource Institute is a non-
profit organization that provides information and referral for
individuals disabled by prenatal alcohol exposure.

PO Box 2525

Lynnwood, WA 98036

(253) 531-2878, (800) 999-3429
www.fetalalcoholsyndrome.org

Washington State Fetal Alcohol Syndrome Diagnostic and
Prevention Network

e FASDPN focuses on screening, diagnosis and prevention of Fetal
Alcohol Syndrome (FAS). Its core clinic is housed at the University of
Washington. Six other community-based diagnostic clinics are
located in Pierce, Snohomish, Spokane, south King, Whitman and
Yakima counties. These clinics provide training and diagnostic tools
to fight FAS.
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University of Washington

Center on Human Development and Disability
Box 357920

Seattle, WA 98195

(206) 685-9888
http://depts.washington.edu/fasdpn

National Dissemination Center for Children with Disabilities
(NICHCY)

¢ NICHCY provides information on resource sheets that identify
organizations and agencies within each state that address disability-
related issues. Resource sheets include agencies that serve children
and youth with disabilities, state chapters of disability organizations,
parent groups, and parent training and information projects.

PO Box 1492
Washington, DC 20013
(800) 695-0285 (V/TTY)
(202) 884-8441 FAX
www.nichcy.org

Tutoring Services

Learning Disabilities Association of Washington (LDAW)

e LDAW provides a variety of services focused on the education and
general welfare of children and adults who have learning disabilities,
attention deficit disorders, and related behavioral and social
difficulties. LDAW offers tutoring for children and adults with learning
disabilities. There is a sliding scale fee for tutoring.

16225 NE 87t Street, Suite B-4
Redmond, WA 98052
(425) 882-0820, (800) 536-2343

Treehouse

e Treehouse provides enrichment support to King County children
living in foster care or supervised by Child Protective Services or
Family Reconciliation Services. Programs include: tutoring, clothing
distribution, and funding for summer camp or community-based
recreational and cultural activities. Treehouse also provides
educational advocacy across the state.

2100 24th Avenue South, Suite 200
Seattle, WA 98144

(206) 767-7000

(206) 767-7773 FAX
www.treehouseforkids.org
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Forms and Samples

9.

® N o 0 & 0 NPR

Confirming a Phone Conversation - Sample Letter

Log Sheet - Form

Records Request - Form Letter

Request for District Rules and Policies - Form Letter
Request for IDEA and 504 Evaluations - Sample Letter
Request for IDEA and 504 Evaluations - Form Letter
Request for IEP Team Meeting - Form Letter

Request for Special Education Due Process Hearing -
Sample Letter

Request for Informal Conference - Form Letter

10. Request for Discipline Hearing - Form Letter

11. Appeal of Discipline Hearing Decision - Form Letter
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Sample Letter:

Confirming a Phone Conversation

State purpose
of the letter

Identify the
student

Describe what
was discussed
in the

conversation

Describe
agreements
made

Contact
information

December 15, 2007

Ms. Jane Doe

Principal

ABC Elementary School
1234 5t Avenue
Anywhere, WA 00000

Re:  John Smith, date of birth 12/28/95
Dear Ms. Doe:

Thank you for speaking with me on the phone yesterday. |
appreciate you taking the time to schedule a call about my
foster son, John Smith. | am writing to confirm the things we
talked about.

As we discussed, | am concerned that John is not receiving the
individual help he needs to make progress in math. John’s
Section 504 plan requires him to have one-on-one math
tutoring twice a week. John says he has not seen his tutor, Ms.
Anderson, for three weeks.

In our conversation, you agreed to check with Ms. Anderson and
John’s classroom teacher, Mr. Parks, about whether or not John
has been receiving individual help with math. You also agreed

to call me by the end of this week to tell me what you found out.

Thank you for your help in this matter. | look forward to
speaking with you. You may contact me at (555) 555-5555.

Sincerely,

George Johnson
Foster/Surrogate Parent
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Log Sheet

Date Contact or Action What Happened/Notes
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Records Request

Date:

To:

Dear

| am writing to request educational records for
(student’s name).

Please send the following to me at the address below:

O All academic progress reports, including grade reports and
standardized test results

O All attendance reports

[0 Al disciplinary reports, including referrals and notices of
suspension and expulsion

[0 All documentation, correspondence, and emails regarding
consideration for special services

[0 Evaluations, plans (IEP and 504), and all other
documentation regarding special education and Section
504 eligibility and services.

O other

Attached is an authorization to release these records to me.
If you have any questions, please contact me at

Phone:

Address:

Sincerely,

(Signature)
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Request for District Rules and Policies

Date:

To:

Dear

| am writing to request a copy of the school district policies
regarding the following:

O Rules defining student misconduct and penalties, including
exceptional misconduct

[ Rules explaining petitions for readmission for suspended or
expelled students

O Rules outlining how to make complaints against teachers or
administrators

[0 Rules regarding the referral and evaluation of students for
special education or special services under the Individuals
with Disabilities Education Act and Section 504 of the
Rehabilitation Act of 1973

O other:

I am making this request pursuant to Chapter 28A.600 of the
RCW and Chapters 392-400 and 392-172A of the WAC. Please
send these rules and policies to me at

Phone:

Address:

Sincerely,

(Signature)
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Sample Letter:

Request for IDEA and 504 Evaluations

Identify the student

V

Identify yourself and
the reason for the
letter: Referral for
evaluation

Identify areas of
suspected disability

\4

Give examples from
personal experience
of the areas where
the student needs
help.

e

If applicable, identify
others with concerns
and records
documenting
disabilities.

N

State what you expect
to happen next

N/

Contact information

V

December 15, 2007

Ms. Jane Doe - Principal
ABC Elementary School
1234 5t Avenue
Anywhere, WA 00000

Re: John Smith, date of birth 12/28/95
Dear Ms. Doe:

I am writing with regard to John Smith, a student in your school.

| am John’s foster parent, and | believe that he has several
impairments that interfere with his ability to learn. 1 am
requesting that the school district evaluate John for special
services under the Individuals with Disabilities Education Act and
Section 504 of the Rehabilitation Act of 1973.

I am concerned that John might need special education or
services in two areas: reading, and his ability to concentrate on a
task.

With regard to reading, | have noticed on several occasions that
John will not read materials when they are given to him. He later
learns the contents of the materials by asking questions of
others who have read them.

As for his attention problems, | have found that John has a hard
time staying on task. When asked to complete a chore at home,
such as taking out the trash, he will start to do it, but within
several minutes he becomes distracted. When | remind him that
he has a job to do, he usually gets upset and refuses to finish.

John’s counselor at CDF Mental Health Clinic, David Davidson, is
also concerned that John does not read well and may have a
disability such as Attention Deficit Disorder. | have enclosed a
copy of Mr. Davidson’s progress report for John.

| understand that you need consent to proceed with the

evaluation. Please contact me as soon as possible to start this
process.

Thank you for your prompt attention to my concerns. If you have
any questions, | may be reached at (555) 555-5555.

Sincerely,

George Johnson - Foster Parent



TeamChild Education Advocacy Manual (Revised January 2008)

Request for IDEA and Section 504

Evaluations

Date:

To:

Student

Dear

| am requesting that the school district evaluate student,
[insert student’s name], for special services
under the Individuals with Disabilities Education Act and
Section 504 of the Rehabilitation Act of 1973.

| am concerned about the student for the following reasons:

Attached are records that describe some of these concerns.

Thank you for your prompt attention to my concerns. If you
have any questions, please call me at

Sincerely,

(Signature)
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Request for IEP Team Meeting

Date:

To:

Dear

| am writing to request an IEP Team meeting regarding

[insert student’s name], a child in
my care. As a member of the IEP Team, | have concerns that |
feel must be addressed by the entire team. The following is a
list of my concerns:

Thank you for your prompt attention to my concerns. If you
have any questions or need to know my availability to schedule
an IEP meeting, please call me at

Sincerely,

(Signature)
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Sample Letter:

Request for Special Education Due Process Hearing

Be sure to provide th

date!

Send all special

education due process

hearing requests to
address of OSPI.

this

Identify the school
district and student

>

It is really important to be
as specific as you can,
but in summary form.
This should not exceed 1-

2 paragraphs of
information. One
paragraph is best.

List here what you
reallv want.

>

e> June 1, 2007

Office of the Superintendent of Public Instruction
Administrative Resources Section

Old Capitol Building

P.0. Box 47200

Olympia, WA 98504

Re: Formal Request for Special Education Due Process Hearing
NAME OF STUDENT (D.0.B. 1-2-00)
NAME OF SCHOOL DISTRICT

To Whom It May Concern:

We/l am requesting an administrative due process hearing
on behalf of our/my son/daughter, NAME OF STUDENT. |
believe the NAME OF SCHOOL DISTRICT has violated my
child’s rights pursuant to the Individuals with Disabilities
Education Act, 20 U.S.C. 1400, et seq. as amended by P.L.
108-446, and its implementing regulations; Title Il of the
Americans with Disabilities Act; Section 504 of the
Rehabilitation Act of 1973; and WAC 392-172A et seq., as
amended. Accordingly, I/we are requesting a due process
hearing pursuant to my/our rights under WAC 392-172A-
05085.

Specifically, |/we believe that the NAME OF SCHOOL
DISTRICT has failed to ...

EXPLAIN THE PROBLEM HERE.

We/I believe the following solutions would resolve our/my
concerns: 1) ...2) ...3) ... (i.e. placement in a classroom,
provision of a one-on-one trained aide, reimbursement for
private school tuition, etc.)



Include work phone if
that's where you are
normally reached
during the day.

Explain what you have
done to resolve the
issues, if not included
above. No more than a
sentence or two.
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Special Education Hearing Request
June 1, 2007, p. 2

We/I currently reside at (COMPLETE HOME ADDRESS) We/|
can be reached by phone at (AREA CODE AND HOME
PHONE NUMBER). My child (NAME OF STUDENT) is
currently attending (NAME) Elementary/High School and
resides within the boundaries of the (NAME) School

District.

We/| believe we/l have made reasonable efforts to resolve
this matter. (i.e., meetings you have attended, phone calls,
letters, etc.) At the present time, we/l have no expectation
that our/my concerns will be resolved unless this matter is
presented to an impartial hearing officer. We/l would like
to request that you assign an Administrative Law Judge to
address this matter as soon as possible. If you have any
questions or concerns about this request, please feel free
to contact me at you nearest convenience. Thank you.

Very truly yours,

YOUR NAME and SIGNATURE
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Request for Informal Conference

Date:

To:

Student

Dear

| have some concerns regarding the school’s recent discipline
of a child in my care, and | would like to schedule a conference
as soon as possible. My concerns are as follows:

| am making this conference request pursuant to Chapter 392-
400 of the Washington Administrative Code. Please call me to
schedule the conference.

Please contact me at

Phone:

Address:

Sincerely,

(Signature)
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Request for Discipline Hearing

Date:

To:

Student

Dear

| received the school’s notice of LONG TERM SUSPENSION /
EXPULSION/EMERGENCY EXPULSION issued against a child in my
care. | would like to request a hearing under Chapter 392-400 of the
Washington Administrative Code in order to contest this action. |
understand that | may have a hearing within 3 days of making this
request. In order to prepare for the hearing, | request copies of the
following documents as soon as possible:

> Alist of all witnesses the school expects to call at the hearing

> Copies of all documents the school intends to present at the
hearing, including witness statements, statements by my
child, and statements by building officials

> Copies of all records in my child’s disciplinary file, including
referrals, notices of suspension, notices of expulsion, and any
behavior intervention or accommodation plans.

Please call me as soon as possible to arrange for the transfer of
these copies to me and the date and time of the hearing.

Please contact me at

Phone:

Address:

Unless this is an emergency expulsion, | understand that the child is
entitled to remain in school during the hearing process.

Sincerely,

(Signature)
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Appeal of Discipline Hearing Decision

Date:

To:

Student

Dear

| am writing to request an appeal to the school board of the
hearing officer’s decision to issue a LONG TERM SUSPENSION /
EXPULSION/EMERGENCY EXPULSION against a child in my
care. Attached is a copy of the hearing officer’s decision. |
expect to hear from the school board within 10 school business
days, with respect to how my appeal will be handled. Please
call me as soon as possible if you have any questions regarding
this notice of appeal.

Please contact me at

Phone:

Address:

Sincerely,

(Signature)
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Glossary

administrative hearing

administrative law judge (ALJ)

advocate

alternate assessment

appeal

assistive technology device

assistive technology service

behavior intervention plan

A formal process for parents and school districts to resolve
disagreements about discipline and special education
services. In special education cases, the process is called a
“due process hearing.”

A judge who handles only administrative hearings. In
Washington State, ALJs are appointed by the Governor and
work for the Washington State Office of Administrative
Hearings. AlLJs are the judges in special education due
process hearings.

Someone who stands up on behalf of another person. A
defender or supporter.

A method by which schools can assess the progress of
students with severe disabilities who cannot take traditional
standardized exams. Alternate assessment methods could
include assessment by portfolio or assessment by meeting
learning competencies or goals established by the IEP Team.

A request for a person or entity (such as the School Board) to
review a decision. The appeal is made to the person or entity
with authority to change the earlier decision. Usually appeals
must be made within a certain time period.

Any piece of equipment or product system that is used to
increase, maintain, or improve the functional capabilities of a
child with a disability.

Any service that directly assists a child with a disability in the
selection, acquisition, or use of an assistive technology device.

A plan to address behavior that may be getting in the way of a
student with disabilities success at school.
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C.F.R.

change of placement

Cross examination

day

Department of Social and
Health Services (DSHS)

Division of Vocational
Rehabilitation (DVR)

discipline

Division of Children and
Family Services (DCFS)
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Abbreviation for the Code of Federal Regulations. The C.F.R. is
the set of federal regulations that federal agencies develop to
implement federal laws.

A concept in special education law that describes when
student with disabilities is moved from one setting to another,
or when there are significant changes in a student's
individualized education program (IEP).

Questions asked of a withess who has already testified in a
hearing. In a discipline hearing, the parent or student has a
right to cross examine the district’s witnesses.

In general, a day means a calendar day unless otherwise
specified. “Calendar day” means all days, weekdays, and
weekends. “School day” means any day, including a partial
day, in which students are at school for instructional purposes.
“Business day” means Monday through Friday, except for state
and federal holidays. Note that in some cases, “business day”
includes holidays. What is counted as a day is different under
different laws. Be sure to check the definition section of
whichever law governs your situation.

Also known as DSHS, the state agency charged with providing
health and social services for the residents of Washington.
Includes the Division of Children and Family Services, the
Division of Developmental Disabilities, the Division of Mental
Health, and the Division of Vocational Rehabilitation.

Also known as DVR. State agency charged with helping people
with disabilities prepare for, find, and maintain employment.

All forms of corrective action or punishment used with
students, except a suspension or expulsion from school.

Also known as DCFS. State agency responsible for providing
services to at-risk and dependent children and their families.
Part of the Department of Social and Health Services.
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Division of Developmental
Disabilities (DDD)

due process hearing

due process of law

emergency expulsion

expulsion

extended school year or ESY

FAPE or Free Appropriate
Public Education

FERPA

functional behavioral
assessment
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Also known as DDD. State agency charged with providing a
broad array of services to children and adults with
developmental disabilities.

An administrative hearing presided over by an administrative
law judge. Hearings in special education matters are called
Due Process Hearings.

A legal concept that ensures that a person will be notified and
have an opportunity to be heard before a public entity denies,
reduces, or terminates a person's rights.

Immediate removal from school or class for an indefinite
period of time. Though a definite ending time may not be
specified when notice is given, emergency expulsions must
end within ten days.

Removal from school, class, and sometimes district property
for up to one calendar year, unless the school petitions the
district superintendent for an extension and the
superintendent authorizes the extension.

Special education and related services provided beyond the
normal school year which are necessary in order for the
student to receive a meaningful education.

A concept in special education law that describes the right of a
student with a disability to special education and other
supportive services at no cost. Students with disabilities are
entitled to FAPE under the IDEA and Section 504.

Abbreviation for Family Educational Rights and Privacy Act — a
federal law that governs the disclosure of information from
education records.

An evaluation of the behavior issues of a student with
disabilities. Also known as FBA.
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Hearing Examiner/Officer

IDEA 2004

IFSP

Individualized Education
Program or IEP

IEP Team

Individualized Family
Service Plan (IFSP)

Individuals with Disabilities
Education Act

Infant Toddler Early
Intervention Program (ITEIP)

interim alternative
educational setting
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The decision-maker in school discipline hearings. The hearing
examiner/officer is often an employee of the school district.

See Individuals with Disabilities Education Act.

See Individualized Family Service Plan.

A document that describes the special education services that
a student with disabilities will receive. The IEP is specific to
each student and tailored to his or her educational needs.

A group of people made up of education professionals, the
student's parent, and others who have information about a
student and his or her needs. Every student with disabilities
must have an IEP Team that is responsible for creating and
reviewing the student's IEP and determining where the
services will be delivered.

A document that describes the specific services that an infant
or toddler with a disability will receive. The IFSP is tailored to
the needs of the child and the interests of the family.

Federal law that establishes the right of children with
disabilities to special education and describes how services
are to be delivered. This law was recently amended in 2004
and renamed the Individuals with Disabilities Education
Improvement Act. Also referred to as IDEA 2004 or IDEIA.

Collection of services for infants and toddlers with disabilities
that is designed to meet the developmental needs of eligible
children and provide their families with skills to encourage
their development. Also referred to as ITEIP.

Also referred to as IAES. A placement of up to 45

days for students with disabilities who a) bring weapons to
school, b) bring drugs to school, c) inflict serious bodily injury
at school, or d) are determined to be dangerous by an
administrative law judge. The IAES must be developed so that
students can participate in the general education curriculum
and progress towards achieving the goals set out in the IEP.
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"The Law"
as used broadly

long-term suspension

LRE or least restrictive
environment

manifestation
determination

mediation

Medicaid

notice

OCR or Office of Civil Rights

OSPI
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A broad range of laws, regulations, and policies. Can refer to
federal (national) laws, state laws, local (such as county or city
codes), and even school district rules.

An exclusion from school for more than 10 days.

LRE or least restrictive environment is used to describe the
requirement in special education law that children with
disabilities be educated, to the maximum extent possible, in
regular (also referred to as general education) classes with
students who do not have disabilities.

A process that looks at the relationship between

a student’s disability and behavior that would normally be
subject to discipline, suspension or expulsion. The
manifestation determination is made by relevant members of
the student’s IEP Team, as determined by the school and the
parents.

A free, voluntary process for resolving disputes between
school districts and parents/advocates. A trained, neutral
mediator helps both parents and school personnel clarify
issues and come to a mutually acceptable resolution.

Medical insurance financed by state and federal funds.
Eligibility is based on financial need.

Notification of action, such as a school district’s suspending a
student or changing a special education student’s placement.
Depending on the action, notices usually contain information
about legal rights to appeal the decision.

Abbreviation for the Office of Civil Rights for the U.S.
Department of Education. OCR enforces the protections of
Section 504 and is responsible for investigating civil rights
complaints.

Abbreviation for the Office of the Superintendent of Public
Instruction. OSPI is the state agency that oversees school
districts.

Make a Difference in a Child’s Life 5 Glossary



petition for readmission

placement

power of attorney

RCW

reasonable
accommodation

referral

related services

resolution session

SAT or
Scholastic Aptitude Test
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A request to a school district, often made to the
superintendent, for a student to return to school prior to the
end of an expulsion or suspension.

Refers to how and where special education services described
in an IEP or 504 Plan will be provided to a child.

A document that allows a person to assign his or her legal
rights (such as a parent's educational decision-making rights)
to another person.

Abbreviation for the Revised Code of Washington. The RCW is
the set of state laws enacted by our state Legislature.

The modification of programs in ways that permit students
with disabilities to participate more fully. Section 504 requires
school districts to provide reasonable accommodations for
students with disabilities.

A written request made to a school district to evaluate a child
for special education and/or Section 504 eligibility.

Transportation and other supportive services required to help
a student with a disability benefit from special education.
Includes speech-language pathology and audiology services,
psychological services, physical and occupational therapy,
counseling, social work services, and parent counseling and
training.

A meeting between the parents, the school district and
relevant members of the IEP Team that is scheduled after a
due process hearing is requested. The meeting is to discuss
the complaint, the facts forming the basis for it, and to provide
an opportunity to resolve the complaint. This meeting can be
waived if the parents and the district agree in writing.

Test taken by high school students and used by four-year
colleges to make admissions decisions. Students usually take
the test in their junior year of high school (11th grade).
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School Board

school business days

school records

Section 504

Section 504 plan

short-term suspension

special education

SSI

stay put
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The board of directors for a school district. The School Board
manages the operation of the school district and has broad
power to adopt policies and implement educational programs,
activities and services.

Days when the school district administration office is open for
business. Does not include weekends or holidays.

Records can include academic, attendance, discipline, special
education, testing, or other information pertaining to a specific
student. Federal law defines records to include anything that
is recorded in any way, including, but not limited to,
handwriting, print, tape, film, microfilm, and microfiche.

Refers to Section 504 of the Rehabilitation Act of 1973.
Section 504 is a federal anti-discrimination law that protects
the rights of students with disabilities and provides for
services and program modifications necessary to meet the
needs of such students.

A plan for providing services and program modifications
necessary to meet the needs of students with disabilities who
qualify for Section 504 accommodations. Includes a summary
of evaluation data, documentation of the eligibility
determination, and a description of accommodations, services
and placement.

Denial of admission to school for up to and including 10 days.

Instruction that is specially designed to meet the individual
needs of a child with a disability. Special education is paid for
by the school district.

See Supplemental Security Income.

A concept describing the right of a student with a disability to
remain in his or her current education placement until
disputes have been resolved.
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Supplemental Security
Income

surrogate parent

testifying or testimony

transition services

truancy

U.S.C.

U.S. Department

of Labor

WAC

ward of the state

Washington Employment
Security Commission
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Also referred to as SSI. Federal financial assistance available
to financially needy individuals with disabilities. Benefits are
administered by the Social Security Administration.

Individual assigned by the school district or by a judge
overseeing a dependency youth’s care to act in the place of a
parent in special education settings when a student’s parent is
unavailable or no longer has parental rights.

Statements made under oath (where someone swears to tell
the truth), usually in a hearing or some other court proceeding.

A coordinated set of activities for a student with a disability
that is designed to help a student move from school to post-
school activities, including post-secondary education,
vocational training, integrated employment, continuing and
adult education, adult services, independent living, and
community participation.

Unexcused absence from school by a student who is legally
required to attend school.

Abbreviation for the United States Code. The U.S.C. is the set
of federal laws enacted by the U.S. Congress.

Federal agency that funds vocational training programs in local
communities.

Abbreviation for the Washington Administrative Code. The
WAC is the set of regulations that implement state law.

A student within the jurisdiction of the Department of Social
and Health Services, Children’s Administration through shelter
care, dependency, or other legal proceedings to protect
abused and neglected children. Does not include a child who
has a foster parent who meets the special education laws’
definition of parent.

State agency that funds vocational training programs in local
communities.
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How to Read Citations and Find Laws

Throughout this Manual, you will find references to “the law.”
The references are called citations. The citations refer to a
broad range of statutes, regulations, and policies.

Reading the law can be intimidating because the language is
not always easy to follow and the organization can be
confusing. This guide will explain the basics on how to read
citations and find statutes and regulations cited in this Manual.

STATUTE OR LAW—Describes rights and responsibilities that the
U.S. Congress or a state legislature has agreed will apply to its
citizens.

REGULATION—Sets out the rules and procedures for how a law
is to be implemented and enforced. Regulations are written by
state and federal administrative agencies.

How are federal law and state law different?

Federal law: Federal law is passed by the U.S. Congress and
applies to all states. A federal agency (such as the U.S.
Department of Education) is responsible for implementing the
law and creating the federal regulations to explain how the law
should work in practice. The federal laws and regulations
contained in this manual are:

= Individuals with Disabilities Education Act (IDEA) (the
citations beginning with “20 U.S.C.”)

= Section 504 of the Rehabilitation Act of 1973 and its
regulations (the citations beginning with “34 C.F.R.”)

State law: State law is passed by state legislatures and applies
only to that state. Often, the state will pass a law that
incorporates the requirements of a federal law. A state agency
(such as the Washington State Office of the Superintendent of
Public Instruction) then creates detailed regulations to describe
how the law is to be implemented. The Washington laws and
regulations contained in this manual are taken from:

= Revised Code of Washington (RCW)— the laws of the
state
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= Washington Administrative Code (WAC)—the state
regulations.

If federal and state laws say different things about the same
subject, the federal law has priority over the state law.

How can | locate information in the law?
References to various laws and regulations are called legal
citations or cites. Citations give you directions for locating
specific information contained in a law or regulation.

Here’s how to read citations:

20 U.S.C. § 1414(a)(1)(A) is a citation to federal law.

20 u.S.C. § 1414 (a)(1)(A)
Title of the Abbreviation for the Section of the law Sub-sections
law/regulation publication in which where information
the law can be found is located.

(United States Code)

20 USC § 1414. Evaluations, eligibility determinations,

This is how the individualized education programs, and educational placements
statute appears
in a law book. (a) Evaluations, parental consent, and reevaluations

(1) Initial evaluations
(A) In general. A state educational agency, other State
agency, or local educational agency shall conduct a full
and individual initial evaluation, in accordance with this
paragraph and subsection (b) of this section, before the
initial provision of special education and related services
to a child with a disability under this part.

WAC 392-172-156(1)(a) is a citation to the state law.

WAC 392 172A 02030 (2)(@)
Abbreviation for the Title Chapter Section Sub-sections
publication in which
law or regulation can
can be found. (WA
Administrative Code)

WAC 392-172-162 Physical education. (2) Each student

This is how th eligible for special education services must be afforded the
'S Ilst' owthe opportunity to participate in the general physical education program
regula ‘on available to students who are not disabled unless:
appears in a law
book. (@) The student is enrolled full time in a separate facility; or

(b) The student needs specially designed physical education,
as described in the student’s individualized education program.
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IDEA

2004 INDIVIDUALS WITH
DISABILITIES EDUCATION
IMPROVEMENT ACT

20 U.S.C. 1400

Effective: July 01, 2005

§ 1400. Congressional statements and declarations

(a) Short title

This chapter may be cited as the "Individuals with
Disabilities Education Act".

(b) Omitted
(c) Findings
Congress finds the following:

(1) Disability is a natural part of the human experience
and in no way diminishes the right of individuals to
participate in or contribute to society. Improving
educational results for children with disabilities is an
essential element of our national policy of ensuring
equality of opportunity, full participation, independent
living, and economic self-sufficiency for individuals
with disabilities.

(2) Before the date of enactment of the Education for
All Handicapped Children Act of 1975 (Public Law
94-142), the educational needs of millions of children
with disabilities were not being fully met because--

(A) the children did not receive appropriate
educational services;

(B) the children were excluded entirely from the
public school system and from being educated with
their peers;

(C) undiagnosed disabilities prevented the children
from having a successful educational experience; or

(D) a lack of adequate resources within the public
school system forced families to find services
outside the public school system.

(3) Since the enactment and implementation of the
Education for All Handicapped Children Act of 1975,

this chapter has been successful in ensuring children
with disabilities and the families of such children
access to a free appropriate public education and in
improving educational results for children with
disabilities.

(4) However, the implementation of this chapter has
been impeded by low expectations, and an insufficient
focus on applying replicable research on proven
methods of teaching and learning for children with
disabilities.

(5) Almost 30 years of research and experience has
demonstrated that the education of children with
disabilities can be made more effective by--

(A) having high expectations for such children and
ensuring their access to the general education
curriculum in the regular classroom, to the
maximum extent possible, in order to--

(i) meet developmental goals and, to the
maximum extent possible, the challenging
expectations that have been established for all
children; and

(ii) be prepared to lead productive and
independent adult lives, to the maximum extent
possible;

(B) strengthening the role and responsibility of
parents and ensuring that families of such children
have meaningful opportunities to participate in the
education of their children at school and at home;

(C) coordinating this chapter with other local,
educational service agency, State, and Federal
school improvement efforts, including improvement
efforts under the Elementary and Secondary
Education Act of 1965, in order to ensure that such
children benefit from such efforts and that special
education can become a service for such children
rather than a place where such children are sent;

(D) providing appropriate special education and
related services, and aids and supports in the regular
classroom, to such children, whenever appropriate;

(E) supporting high-quality, intensive preservice
preparation and professional development for all
personnel who work with children with disabilities
in order to ensure that such personnel have the skills
and knowledge necessary to improve the academic
achievement and functional performance of children
with disabilities, including the use of scientifically
based instructional practices, to the maximum extent
possible;
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(F) providing incentives for whole-school
approaches, scientifically based early reading
programs, positive behavioral interventions and
supports, and early intervening services to reduce
the need to label children as disabled in order to
address the learning and behavioral needs of such
children;

(G) focusing resources on teaching and learning
while reducing paperwork and requirements that do
not assist in improving educational results; and

(H) supporting the development and use of
technology, including assistive technology devices
and assistive technology services, to maximize
accessibility for children with disabilities.

(6) While States, local educational agencies, and
educational service agencies are primarily responsible
for providing an education for all children with
disabilities, it is in the national interest that the Federal
Government have a supporting role in assisting State
and local efforts to educate children with disabilities in
order to improve results for such children and to ensure
equal protection of the law.

(7) A more equitable allocation of resources is
essential for the Federal Government to meet its
responsibility to provide an equal educational
opportunity for all individuals.

(8) Parents and schools should be given expanded
opportunities to resolve their disagreements in positive
and constructive ways.

(9) Teachers, schools, local educational agencies, and
States should be relieved of irrelevant and unnecessary
paperwork burdens that do not lead to improved
educational outcomes.

(10)(A) The Federal Government must be responsive
to the growing needs of an increasingly diverse
society.

(B) America's ethnic profile is rapidly changing. In
2000, 1 of every 3 persons in the United States was a
member of a minority group or was limited English
proficient.

(C) Minority children comprise an increasing
percentage of public school students.

(D) With such changing demographics, recruitment
efforts for special education personnel should focus on
increasing the participation of minorities in the

teaching profession in order to provide appropriate
role models with sufficient knowledge to address the
special education needs of these students.

(11)(A) The limited English proficient population is
the fastest growing in our Nation, and the growth is
occurring in many parts of our Nation.

(B) Studies have documented apparent discrepancies
in the levels of referral and placement of limited
English proficient children in special education.

(C) Such discrepancies pose a special challenge for
special education in the referral of, assessment of, and
provision of services for, our Nation's students from
non-English language backgrounds.

(12)(A) Greater efforts are needed to prevent the
intensification of problems connected with mislabeling
and high dropout rates among minority children with
disabilities.

(B) More minority children continue to be served in
special education than would be expected from the
percentage of minority students in the general school
population.

(C) African-American children are identified as
having mental retardation and emotional disturbance at
rates greater than their White counterparts.

(D) In the 1998-1999 school year, African-American
children represented just 14.8 percent of the population
aged 6 through 21, but comprised 20.2 percent of all
children with disabilities.

(E) Studies have found that schools with
predominately White students and teachers have
placed disproportionately high numbers of their
minority students into special education.

(13)(A) As the number of minority students in special
education increases, the number of minority teachers
and related services personnel produced in colleges
and universities continues to decrease.

(B) The opportunity for full participation by minority
individuals, minority organizations, and Historically
Black Colleges and Universities in awards for grants
and contracts, boards of organizations receiving
assistance under this chapter, peer review panels, and
training of professionals in the area of special
education is essential to obtain greater success in the
education of minority children with disabilities.

(14) As the graduation rates for children with
disabilities continue to climb, providing effective
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transition services to promote successful post-school
employment or education is an important measure of
accountability for children with disabilities.

(d) Purposes
The purposes of this chapter are--

(1)(A) to ensure that all children with disabilities have
available to them a free appropriate public education
that emphasizes special education and related services
designed to meet their unique needs and prepare them
for further education, employment, and independent
living;

(B) to ensure that the rights of children with disabilities
and parents of such children are protected; and

(C) to assist States, localities, educational service
agencies, and Federal agencies to provide for the
education of all children with disabilities;

(2) to assist States in the implementation of a statewide,
comprehensive,  coordinated, = multidisciplinary,
interagency system of early intervention services for
infants and toddlers with disabilities and their families;

(3) to ensure that educators and parents have the
necessary tools to improve educational results for
children with disabilities by supporting system
improvement activities; coordinated research and
personnel  preparation;  coordinated  technical
assistance, dissemination, and support; and
technology development and media services; and

(4) to assess, and ensure the effectiveness of, efforts to
educate children with disabilities.

§ 1401. Definitions

Except as otherwise provided, in this chapter:
(1) Assistive technology device
(A) In general

The term "assistive technology device" means any
item, piece of equipment, or product system,
whether acquired commercially off the shelf,
modified, or customized, that is used to increase,
maintain, or improve functional capabilities of a
child with a disability.

(B) Exception

The term does not include a medical device that is
surgically implanted, or the replacement of such

device.
(2) Assistive technology service

The term "assistive technology service" means any
service that directly assists a child with a disability in
the selection, acquisition, or use of an assistive
technology device. Such term includes--

(A) the evaluation of the needs of such child,
including a functional evaluation of the child in the
child's customary environment;

(B) purchasing, leasing, or otherwise providing for
the acquisition of assistive technology devices by
such child;

(C) selecting, designing, fitting, customizing,
adapting, applying, maintaining, repairing, or
replacing assistive technology devices;

(D) coordinating and wusing other therapies,
interventions, or services with assistive technology
devices, such as those associated with existing
education and rehabilitation plans and programs;

(E) training or technical assistance for such child, or,
where appropriate, the family of such child; and

(F) training or technical assistance for professionals
(including individuals providing education and
rehabilitation services), employers, or other
individuals who provide services to, employ, or are
otherwise substantially involved in the major life
functions of such child.

(3) Child with a disability
(A) In general
The term "child with a disability" means a child--

(i) with mental retardation, hearing impairments

(including deafness), speech or language
impairments, visual impairments (including
blindness), serious emotional disturbance

(referred to in this chapter as "emotional
disturbance"), orthopedic impairments, autism,
traumatic brain injury, other health impairments,
or specific learning disabilities; and

(ii) who, by reason thereof, needs special
education and related services.

(B) Child aged 3 through 9
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The term "child with a disability" for a child aged 3
through 9 (or any subset of that age range, including
ages 3 through 5), may, at the discretion of the State
and the local educational agency, include a child--

(i) experiencing developmental delays, as defined
by the State and as measured by appropriate
diagnostic instruments and procedures, in 1 or
more of the following areas: physical
development; cognitive development;
communication development; social or emotional
development; or adaptive development; and

(ii) who, by reason thereof, needs special
education and related services.

(4) Core academic subjects

The term "core academic subjects" has the meaning
given the term in section 9101 of the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. §
7801].

(5) Educational service agency
The term "educational service agency"--
(A) means a regional public multiservice agency--

(i) authorized by State law to develop, manage,
and provide services or programs to local
educational agencies; and

(i) recognized as an administrative agency for
purposes of the provision of special education and
related services provided within public
elementary schools and secondary schools of the
State; and

(B) includes any other public institution or agency
having administrative control and direction over a
public elementary school or secondary school.

(6) Elementary school
The term "elementary school" means a nonprofit
institutional day or residential school, including a
public elementary charter school, that provides
elementary education, as determined under State law.
(7) Equipment
The term "equipment" includes--

(A) machinery, utilities, and built-in equipment, and

any necessary enclosures or structures to house such
machinery, utilities, or equipment; and

(B) all other items necessary for the functioning of a
particular facility as a facility for the provision of
educational services, including items such as
instructional equipment and necessary furniture;
printed, published, and audio-visual instructional
materials; telecommunications, sensory, and other
technological aids and devices; and books,
periodicals, documents, and other related materials.

(8) Excess costs

The term "excess costs" means those costs that are in
excess of the average annual per-student expenditure
in a local educational agency during the preceding
school year for an elementary school or secondary
school student, as may be appropriate, and which shall
be computed after deducting--

(A) amounts received--
(i) under part B [subchapter II of this chapter];
(ii) under part A of title I of the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. §
6311 et seq.]; and
(iii) under parts A and B oftitle III of that Act [20

U.S.C.A. § 6811 etseq.and 20 U.S.C.A. § 6891
et seq.]; and

(B) any State or local funds expended for programs
that would qualify for assistance under any of those
parts.

(9) Free appropriate public education

The term "free appropriate public education" means
special education and related services that--

(A) have been provided at public expense, under
public supervision and direction, and without
charge;

(B) meet the standards of the State educational
agency;

(O) include an appropriate preschool, elementary
school, or secondary school education in the State
involved; and

(D) are provided in conformity with the
individualized education program required under

section 1414(d) of this title.

(10) Highly qualified
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(A) In general

For any special education teacher, the term "highly
qualified" has the meaning given the term in section
9101 of the Elementary and Secondary Education
Act of 1965 [20 U.S.C.A. § 7801], except that such
term also--

(i) includes the requirements described in
subparagraph (B); and

(ii) includes the option for teachers to meet the
requirements of section 9101 of such Act by
meeting the requirements of subparagraph (C) or

(D).
(B) Requirements for special education teachers

When used with respect to any public elementary
school or secondary school special education teacher
teaching in a State, such term means that--

(i) the teacher has obtained full State certification
as a special education teacher (including
certification obtained through alternative routes to
certification), or passed the State special
education teacher licensing examination, and
holds a license to teach in the State as a special
education teacher, except that when used with
respect to any teacher teaching in a public charter
school, the term means that the teacher meets the
requirements set forth in the State's public charter
school law;

(ii) the teacher has not had special education
certification or licensure requirements waived on
an emergency, temporary, or provisional basis;
and

(iii) the teacher holds at least a bachelor's degree.

(C) Special education teachers teaching to alternate
achievement standards

When used with respect to a special education
teacher who teaches core academic subjects
exclusively to children who are assessed against
alternate achievement standards established under
the regulations promulgated under section
1111(b)(1) of the Elementary and Secondary
Education Act of 1965 [20 U.S.C.A. § 6311(b)(1)],
such term means the teacher, whether new or not
new to the profession, may either--

(i) meet the applicable requirements of section

9101 of such Act for any elementary, middle, or
secondary school teacher who is new or not new to
the profession; or

(ii) meet the requirements of subparagraph (B) or
(C) of section 9101(23) of such Act as applied to
an elementary school teacher, or, in the case of
instruction above the elementary level, has subject
matter knowledge appropriate to the level of
instruction being provided, as determined by the
State, needed to effectively teach to those
standards.

(D) Special education teachers teaching multiple
subjects

When used with respect to a special education
teacher who teaches 2 or more core academic
subjects exclusively to children with disabilities,
such term means that the teacher may either--

(i) meet the applicable requirements of section
9101 of the Elementary and Secondary Education
Act of 1965 [20 U.S.CA. § 7801] for any
elementary, middle, or secondary school teacher
who is new or not new to the profession;

(ii) in the case of a teacher who is not new to the
profession, demonstrate competence in all the
core academic subjects in which the teacher
teaches in the same manner as is required for an
elementary, middle, or secondary school teacher
who is not new to the profession under section
9101(23)(C)(ii) of such Act [20 U.S.C.A. §
7801(23)(C)(i1)], which may include a single, high
objective uniform State standard of evaluation
covering multiple subjects; or

(iii) in the case of a new special education teacher
who teaches multiple subjects and who is highly
qualified in mathematics, language arts, or science,
demonstrate competence in the other core
academic subjects in which the teacher teaches in
the same manner as is required for an elementary,
middle, or secondary school teacher under section
9101(23)(C)(ii)) of such Act [20 U.S.C.A. §
7801(23)(C)(i1)], which may include a single, high
objective uniform State standard of evaluation
covering multiple subjects, not later than 2 years
after the date of employment.

(E) Rule of construction

Notwithstanding any other individual right of action
that a parent or student may maintain under this
subchapter, nothing in this section or subchapter
shall be construed to create a right of action on
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behalf of an individual student or class of students
for the failure of a particular State educational
agency or local educational agency employee to be
highly qualified.

(F) Definition for purposes of the ESEA

A teacher who is highly qualified under this
paragraph shall be considered highly qualified for
purposes of the Elementary and Secondary
Education Act of 1965 [20 U.S.C.A. § 6301 et seq.].

(11) Homeless children

The term "homeless children”" has the meaning given
the term "homeless children and youths" in section
11434a of Title 42.

(12) Indian

The term "Indian" means an individual who is a
member of an Indian tribe.

(13) Indian tribe

The term "Indian tribe" means any Federal or State
Indian tribe, band, rancheria, pueblo, colony, or
community, including any Alaska Native village or
regional village corporation (as defined in or
established under the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.)).

(14) Individualized education program; IEP

The term "individualized education program" or "IEP"
means a written statement for each child with a
disability that is developed, reviewed, and revised in
accordance with section 1414(d) of this title.

(15) Individualized family service plan

The term "individualized family service plan" has the
meaning given the term in section 1436 of this title.

(16) Infant or toddler with a disability

The term "infant or toddler with a disability" has the
meaning given the term in section 1432 of this title.

(17) Institution of higher education
The term "institution of higher education"--

(A) has the meaning given the term in section 1001
of this title; and

(B) also includes any community college receiving
funding from the Secretary of the Interior under the
Tribally Controlled College or University
Assistance Act of 1978 [25 U.S.C.A. § 1801 et

seq.].

(18) Limited English proficient

The term "limited English proficient" has the meaning
given the term in section 9101 of the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. §

7801].

(19) Local educational agency
(A) In general

The term "local educational agency" means a public
board of education or other public authority legally
constituted within a State for either administrative
control or direction of, or to perform a service
function for, public elementary schools or secondary
schools in a city, county, township, school district,
or other political subdivision of a State, or for such
combination of school districts or counties as are
recognized in a State as an administrative agency for
its public elementary schools or secondary schools.

(B) Educational service agencies and other public
institutions or agencies

The term includes--
(i) an educational service agency; and

(ii) any other public institution or agency having
administrative control and direction of a public
elementary school or secondary school.

(C) BIA funded schools

The term includes an elementary school or
secondary school funded by the Bureau of Indian
Affairs, but only to the extent that such inclusion
makes the school eligible for programs for which
specific eligibility is not provided to the school in
another provision of law and the school does not
have a student population that is smaller than the
student population of the local educational agency
receiving assistance under this chapter with the
smallest student population, except that the school
shall not be subject to the jurisdiction of any State
educational agency other than the Bureau of Indian
Affairs.

(20) Native language

Make a Difference in a Child’s Life 6

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

The term "native language", when used with respect to
an individual who is limited English proficient, means
the language normally used by the individual or, in the
case of a child, the language normally used by the
parents of the child.

(21) Nonprofit

The term "nonprofit", as applied to a school, agency,
organization, or institution, means a school, agency,
organization, or institution owned and operated by 1 or
more nonprofit corporations or associations no part of
the net earnings of which inures, or may lawfully inure,
to the benefit of any private shareholder or individual.

(22) Outlying area

The term "outlying area" means the United States
Virgin Islands, Guam, American Samoa, and the
Commonwealth of the Northern Mariana Islands.

(23) Parent
The term "parent" means--

(A) a natural, adoptive, or foster parent of a child
(unless a foster parent is prohibited by State law
from serving as a parent);

(B) a guardian (but not the State if the child is a ward
of the State);

(C) an individual acting in the place of a natural or
adoptive parent (including a grandparent, stepparent,
or other relative) with whom the child lives, or an
individual who is legally responsible for the child's
welfare; or

(D) except as used in sections 1415(b)(2) of this title
and 1439(a)(5) of this title, an individual assigned
under either of those sections to be a surrogate
parent.

(24) Parent organization

The term "parent organization" has the meaning given
the term in section 1471(g) of this title.

(25) Parent training and information center
The term "parent training and information center"

means a center assisted under section 1471 or 1472 of
this title.

(26) Related services

(A) In general

The term "related services" means transportation,
and such developmental, corrective, and other
supportive services (including speech-language
pathology and audiology services, interpreting
services, psychological services, physical and
occupational  therapy, recreation, including
therapeutic recreation, social work services, school
nurse services designed to enable a child with a
disability to receive a free appropriate public
education as described in the individualized
education program of the child, counseling services,
including rehabilitation counseling, orientation and
mobility services, and medical services, except that
such medical services shall be for diagnostic and
evaluation purposes only) as may be required to
assist a child with a disability to benefit from special
education, and includes the early identification and
assessment of disabling conditions in children.

(B) Exception
The term does not include a medical device that is
surgically implanted, or the replacement of such
device.
(27) Secondary school
The term "secondary school" means a nonprofit
institutional day or residential school, including a
public secondary charter school, that provides
secondary education, as determined under State law,
except that it does not include any education beyond
grade 12.
(28) Secretary

The term "Secretary" means the Secretary of
Education.

(29) Special education
The term "special education" means specially designed
instruction, at no cost to parents, to meet the unique
needs of a child with a disability, including--
(A) instruction conducted in the classroom, in the
home, in hospitals and institutions, and in other
settings; and
(B) instruction in physical education.

(30) Specific learning disability

(A) In general

Make a Difference in a Child’s Life 7

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

The term "specific learning disability” means a
disorder in 1 or more of the basic psychological
processes involved in understanding or in using
language, spoken or written, which disorder may
manifest itself in the imperfect ability to listen, think,
speak, read, write, spell, or do mathematical
calculations.

(B) Disorders included

Such term includes such conditions as perceptual
disabilities, brain injury, minimal brain dysfunction,
dyslexia, and developmental aphasia.

(C) Disorders not included

Such term does not include a learning problem that
is primarily the result of visual, hearing, or motor
disabilities, of mental retardation, of emotional
disturbance, or of environmental, cultural, or
economic disadvantage.

(31) State

The term "State" means each of the 50 States, the
District of Columbia, the Commonwealth of Puerto
Rico, and each of the outlying areas.

(32) State educational agency

The term "State educational agency" means the State
board of education or other agency or officer primarily
responsible for the State supervision of public
elementary schools and secondary schools, or, if there
is no such officer or agency, an officer or agency
designated by the Governor or by State law.

(33) Supplementary aids and services

The term "supplementary aids and services" means
aids, services, and other supports that are provided in
regular education classes or other education-related
settings to enable children with disabilities to be
educated with nondisabled children to the maximum
extent appropriate in accordance with section

1412(a)(5) of this title.

(34) Transition services

The term "transition services" means a coordinated set
of activities for a child with a disability that--

(A) is designed to be within a results-oriented
process, that is focused on improving the academic
and functional achievement of the child with a
disability to facilitate the child's movement from

school to post-school activities, including
post-secondary education, vocational education,
integrated employment (including supported
employment), continuing and adult education, adult
services, independent living, or community
participation;

(B) is based on the individual child's needs, taking
into account the child's strengths, preferences, and
interests; and

(C) includes instruction, related services,
community experiences, the development of
employment and other post-school adult living
objectives, and, when appropriate, acquisition of
daily living skills and functional vocational
evaluation.

(35) Universal design

The term "universal design" has the meaning given the
term in section 3002 of Title 29.

(36) Ward of the State

(A) In general

The term "ward of the State" means a child who, as
determined by the State where the child resides, is a
foster child, is a ward of the State, or is in the
custody of a public child welfare agency.

(B) Exception
The term does not include a foster child who has a

foster parent who meets the definition of a parent in
paragraph (23).

§ 1402. Office of Special Education Programs

(a) Establishment

There shall be, within the Office of Special Education
and Rehabilitative Services in the Department of
Education, an Office of Special Education Programs,
which shall be the principal agency in the Department for
administering and carrying out this chapter and other
programs and activities concerning the education of
children with disabilities.

(b) Director

The Office established under subsection (a) of this
section shall be headed by a Director who shall be
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selected by the Secretary and shall report directly to the
Assistant  Secretary for Special Education and
Rehabilitative Services.

(¢) Voluntary and uncompensated services
Notwithstanding section 1342 of Title 31, the Secretary

is authorized to accept voluntary and uncompensated
services in furtherance of the purposes of this chapter.

§ 1403. Abrogation of State sovereign immunity

(a) In general

A State shall not be immune under the 11th amendment
to the Constitution of the United States from suit in
Federal court for a violation of this chapter.

(b) Remedies

In a suit against a State for a violation of this chapter,
remedies (including remedies both at law and in equity)
are available for such a violation to the same extent as
those remedies are available for such a violation in the
suit against any public entity other than a State.

(c) Effective date
Subsections (a) and (b) of this section apply with respect
to violations that occur in whole or part after October 30,

1990.

§ 1404. Acquisition of equipment; construction or
alteration of facilities

(a) In general

If the Secretary determines that a program authorized
under this chapter will be improved by permitting
program funds to be used to acquire appropriate
equipment, or to construct new facilities or alter existing
facilities, the Secretary is authorized to allow the use of
those funds for those purposes.

(b) Compliance with certain regulations

Any construction of new facilities or alteration of
existing facilities under subsection (a) of this section
shall comply with the requirements of--

(1) appendix A of part 36 of title 28, Code of Federal
Regulations (commonly known as the "Americans
with  Disabilities Accessibility Guidelines for
Buildings and Facilities"); or

(2) appendix A of subpart 101-19.6 of title 41, Code of

Federal Regulations (commonly known as the
"Uniform Federal Accessibility Standards").

§ 1405. Employment of individuals with disabilities

The Secretary shall ensure that each recipient of
assistance under this chapter makes positive efforts to
employ and advance in employment qualified
individuals with disabilities in programs assisted under
this chapter.

§ 1406. Requirements for prescribing regulations

(a) In general

In carrying out the provisions of this chapter, the
Secretary shall issue regulations under this chapter only
to the extent that such regulations are necessary to ensure
that there is compliance with the specific requirements of
this chapter.

(b) Protections provided to children

The Secretary may not implement, or publish in final
form, any regulation prescribed pursuant to this chapter
that--

(1) violates or contradicts any provision of this
chapter; or

(2) procedurally or substantively lessens the
protections provided to children with disabilities under
this chapter, as embodied in regulations in effect on
July 20, 1983 (particularly as such protections related
to parental consent to initial evaluation or initial
placement in special education, least restrictive
environment, related services, timelines, attendance of
evaluation personnel at individualized education
program meetings, or qualifications of personnel),
except to the extent that such regulation reflects the
clear and unequivocal intent of Congress in legislation.

(¢) Public comment period

The Secretary shall provide a public comment period of
not less than 75 days on any regulation proposed under
subchapter IT [20 U.S.C.A § 1411 et seq.] or subchapter
I [20 U.S.C.A. § 1431 et seq.] of this chapter on which
an opportunity for public comment is otherwise required
by law.

(d) Policy letters and statements

The Secretary may not issue policy letters or other
statements (including letters or statements regarding
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issues of national significance) that--

(1) violate or contradict any provision of this chapter;
or

(2) establish a rule that is required for compliance with,
and eligibility under, this chapter without following
the requirements of section 553 of Title 5.

(e) Explanation and assurances

Any written response by the Secretary under subsection
(d) of this section regarding a policy, question, or
interpretation under subchapter II of this chapter [20
U.S.C.A. § 1411 et seq.] shall include an explanation in
the written response that--

(1) such response is provided as informal guidance and
is not legally binding;

(2) when required, such response is issued in
compliance with the requirements of section 553 of
Title 5; and

(3) such response represents the interpretation by the
Department of Education of the applicable statutory or
regulatory requirements in the context of the specific
facts presented.

(f) Correspondence from Department of Education
describing interpretations of this chapter

(1) In general

The Secretary shall, on a quarterly basis, publish in the
Federal Register, and widely disseminate to interested
entities through various additional forms of
communication, a list of correspondence from the
Department of Education received by individuals
during the previous quarter that describes the
interpretations of the Department of Education of this
chapter or the regulations implemented pursuant to this
chapter.

(2) Additional information

For each item of correspondence published in a list
under paragraph (1), the Secretary shall--

(A) identify the topic addressed by the
correspondence and shall include such other
summary information as the Secretary determines to
be appropriate; and

(B) ensure that all such correspondence is issued,
where applicable, in compliance with the

requirements of section 553 of Title 5.

§ 1407. State administration

(a) Rulemaking
Each State that receives funds under this chapter shall--

(1) ensure that any State rules, regulations, and policies
relating to this chapter conform to the purposes of this
chapter;

(2) identify in writing to local educational agencies
located in the State and the Secretary any such rule,
regulation, or policy as a State-imposed requirement
that is not required by this chapter and Federal
regulations; and

(3) minimize the number of rules, regulations, and
policies to which the local educational agencies and
schools located in the State are subject under this
chapter.

(b) Support and facilitation

State rules, regulations, and policies under this chapter
shall support and facilitate local educational agency and
school-level system improvement designed to enable
children with disabilities to meet the challenging State
student academic achievement standards.

§ 1408. Paperwork reduction

(a) Pilot program
(1) Purpose

The purpose of this section is to provide an opportunity
for States to identify ways to reduce paperwork
burdens and other administrative duties that are
directly associated with the requirements of this
chapter, in order to increase the time and resources
available for instruction and other activities aimed at
improving educational and functional results for
children with disabilities.

(2) Authorization
(A) In general

In order to carry out the purpose of this section, the
Secretary is authorized to grant waivers of statutory
requirements of, or regulatory requirements relating
to, subchapter II of this chapter [20 U.S.C.A. § 1411
et seq.] for a period of time not to exceed 4 years
with respect to not more than 15 States based on
proposals submitted by States to reduce excessive
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paperwork and noninstructional time burdens that do
not assist in improving educational and functional
results for children with disabilities.

(B) Exception

The Secretary shall not waive under this section any

statutory  requirements of, or regulatory
requirements relating to, applicable civil rights
requirements.

(C) Rule of construction
Nothing in this section shall be construed to--

(i) affect the right of a child with a disability to
receive a free appropriate public education under
subchapter II of this chapter [20 U.S.C.A. § 1411
et seq.]; and

(ii) permit a State or local educational agency to
waive procedural safeguards under section 1415
of this title.

(3) Proposal
(A) In general

A State desiring to participate in the program under
this section shall submit a proposal to the Secretary
at such time and in such manner as the Secretary
may reasonably require.

(B) Content
The proposal shall include--

(i) a list of any statutory requirements of, or
regulatory requirements relating to, subchapter 11
of this chapter [20 U.S.C.A. § 1411 et seq.] that
the State desires the Secretary to waive, in whole
or in part; and

(ii) a list of any State requirements that the State
proposes to waive or change, in whole or in part,
to carry out a waiver granted to the State by the
Secretary.

(4) Termination of waiver

The Secretary shall terminate a State's waiver under
this section if the Secretary determines that the State--

(A) needs assistance under section 1416(d)(2)(A)(ii)
of this title and that the waiver has contributed to or
caused such need for assistance;

(B) needs intervention under section
1416(d)(2)(A)(iii) of this title or needs substantial
intervention under section 1416(d)(2)(A)(iv) of this
title; or

(C) failed to appropriately implement its waiver.
(b) Report

Beginning 2 years after December 3, 2004, the Secretary
shall include in the annual report to Congress submitted
pursuant to section 3486 of this title information related
to the effectiveness of waivers granted under subsection
(@) of this section, including any specific
recommendations for broader implementation of such
waivers, in--

(1) reducing--

(A) the paperwork burden on teachers, principals,
administrators, and related service providers; and

(B) noninstructional time spent by teachers in
complying with subchapter II of this chapter [20

US.C.A. § 1411 etseq.];

(2) enhancing longer-term educational planning;

(3) improving positive outcomes for children with
disabilities;

(4) promoting collaboration between IEP Team
members; and

(5) ensuring satisfaction of family members.

§ 1409. Freely associated States

The Republic of the Marshall Islands, the Federated
States of Micronesia, and the Republic of Palau shall
continue to be eligible for competitive grants
administered by the Secretary under this chapter to the
extent that such grants continue to be available to States
and local educational agencies under this chapter.

Subchapter II.
Assistance for Education of All
Children with Disabilities

§ 1411. Authorization; allotment;
authorization of appropriations

use of funds;

(a) Grants to States

(1) Purpose of grants
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The Secretary shall make grants to States, outlying
areas, and freely associated States, and provide funds
to the Secretary of the Interior, to assist them to
provide special education and related services to
children with disabilities in accordance with this
subchapter.

(2) Maximum amount

The maximum amount of the grant a State may receive
under this section--

(A) for fiscal years 2005 and 2006 is--

(i) the number of children with disabilities in the
State who are receiving special education and
related services--

(I) aged 3 through 5 if the State is eligible for a
grant under section 1419 of this title; and

(IT) aged 6 through 21; multiplied by

(ii) 40 percent of the average per-pupil
expenditure in public elementary schools and
secondary schools in the United States; and

(B) for fiscal year 2007 and subsequent fiscal years
is--

(i) the number of children with disabilities in the
2004-2005 school year in the State who received
special education and related services--

(I) aged 3 through 5 if the State is eligible for a
grant under section 1419 of this title; and

(IT) aged 6 through 21; multiplied by

(ii) 40 percent of the average per-pupil
expenditure in public elementary schools and
secondary schools in the United States; adjusted
by

(iii) the rate of annual change in the sum of--

(I) 85 percent of such State's population
described in subsection (d)(3)(A)(1)(II) of this
section; and

(IT) 15 percent of such State's population
described in subsection (d)(3)(A)(1)(IL) of this
section.

Secretary of the Interior

(1) Outlying areas and freely associated States
(A) Funds reserved

From the amount appropriated for any fiscal year
under subsection (i) of this section, the Secretary
shall reserve not more than 1 percent, which shall be
used--

(i) to provide assistance to the outlying areas in
accordance with their respective populations of
individuals aged 3 through 21; and

(ii) to provide each freely associated State a grant
in the amount that such freely associated State
received for fiscal year 2003 under this subchapter,
but only if the freely associated State meets the
applicable requirements of this subchapter, as well
as the requirements of section 1411(b)(2)(C) of
this title as such section was in effect on the day
before December 3, 2004.

(B) Special rule

The provisions of Public Law 95-134, permitting the
consolidation of grants by the outlying areas, shall
not apply to funds provided to the outlying areas or
the freely associated States under this section.

(C) Definition

In this paragraph, the term "freely associated States"
means the Republic of the Marshall Islands, the
Federated States of Micronesia, and the Republic of
Palau.

(2) Secretary of the Interior

From the amount appropriated for any fiscal year
under subsection (i) of this section, the Secretary shall
reserve 1.226 percent to provide assistance to the
Secretary of the Interior in accordance with subsection
(h) of this section.

(c¢) Technical assistance

(1) In general

The Secretary may reserve not more than 1/2 of 1
percent of the amounts appropriated under this
subchapter for each fiscal year to provide technical
assistance activities authorized under section 1416(i)
of this title.

(b) Outlying areas and freely associated States; (2) Maximum amount
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The maximum amount the Secretary may reserve
under paragraph (1) for any fiscal year is $25,000,000,
cumulatively adjusted by the rate of inflation as
measured by the percentage increase, if any, from the
preceding fiscal year in the Consumer Price Index For
All Urban Consumers, published by the Bureau of
Labor Statistics of the Department of Labor.

(d) Allocations to States
(1) In general

After reserving funds for technical assistance, and for
payments to the outlying areas, the freely associated
States, and the Secretary of the Interior under
subsections (b) and (c) of this section for a fiscal year,
the Secretary shall allocate the remaining amount
among the States in accordance with this subsection.

(2) Special rule for use of fiscal year 1999 amount

If a State received any funds under this section for
fiscal year 1999 on the basis of children aged 3 through
5, but does not make a free appropriate public
education available to all children with disabilities
aged 3 through 5 in the State in any subsequent fiscal
year, the Secretary shall compute the State's amount
for fiscal year 1999, solely for the purpose of
calculating the State's allocation in that subsequent
year under paragraph (3) or (4), by subtracting the
amount allocated to the State for fiscal year 1999 on
the basis of those children.

(3) Increase in funds

If the amount available for allocations to States under
paragraph (1) for a fiscal year is equal to or greater
than the amount allocated to the States under this
paragraph for the preceding fiscal year, those
allocations shall be calculated as follows:

(A) Allocation of increase
(1) In general

Except as provided in subparagraph (B), the
Secretary shall allocate for the fiscal year--

(I) to each State the amount the State received
under this section for fiscal year 1999;

(IT) 85 percent of any remaining funds to States
on the basis of the States' relative populations of
children aged 3 through 21 who are of the same
age as children with disabilities for whom the
State ensures the availability of a free

appropriate public education under this
subchapter; and

(III) 15 percent of those remaining funds to
States on the basis of the States' relative
populations of children described in subclause
(IT) who are living in poverty.

(i1) Data

For the purpose of making grants under this
paragraph, the Secretary shall use the most recent
population data, including data on children living
in poverty, that are available and satisfactory to
the Secretary.

(B) Limitations

Notwithstanding subparagraph (A), allocations
under this paragraph shall be subject to the
following:

(i) Preceding year allocation

No State's allocation shall be less than its
allocation under this section for the preceding
fiscal year.

(i1) Minimum

No State's allocation shall be less than the greatest
of--

(I) the sum of--

(aa) the amount the State received under this
section for fiscal year 1999; and

(bb) 1/3 of 1 percent of the amount by which
the amount appropriated under subsection (i)
of this section for the fiscal year exceeds the
amount appropriated for this section for fiscal
year 1999;

(IT) the sum of--

(aa) the amount the State received under this
section for the preceding fiscal year; and

(bb) that amount multiplied by the percentage
by which the increase in the funds
appropriated for this section from the
preceding fiscal year exceeds 1.5 percent; or

(IIT) the sum of--
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(aa) the amount the State received under this
section for the preceding fiscal year; and

(bb) that amount multiplied by 90 percent of
the percentage increase in the amount
appropriated for this section from the
preceding fiscal year.

(ii1) Maximum

Notwithstanding clause (ii), no State's allocation
under this paragraph shall exceed the sum of--

(I) the amount the State received under this
section for the preceding fiscal year; and

(IT) that amount multiplied by the sum of 1.5
percent and the percentage increase in the
amount appropriated under this section from the
preceding fiscal year.

(C) Ratable reduction

If the amount available for allocations under this
paragraph is insufficient to pay those allocations in
full, those allocations shall be ratably reduced,
subject to subparagraph (B)(i).

(4) Decrease in funds

If the amount available for allocations to States under
paragraph (1) for a fiscal year is less than the amount
allocated to the States under this section for the
preceding fiscal year, those allocations shall be
calculated as follows:

(A) Amounts greater than fiscal year 1999
allocations

If the amount available for allocations is greater than
the amount allocated to the States for fiscal year
1999, each State shall be allocated the sum of--

(i) the amount the State received under this section
for fiscal year 1999; and

(ii) an amount that bears the same relation to any
remaining funds as the increase the State received
under this section for the preceding fiscal year
over fiscal year 1999 bears to the total of all such
increases for all States.

(B) Amounts equal to or less than fiscal year 1999
allocations

(i) In general

If the amount available for allocations under this
paragraph is equal to or less than the amount
allocated to the States for fiscal year 1999, each
State shall be allocated the amount the State
received for fiscal year 1999.

(i1) Ratable reduction

If the amount available for allocations under this
paragraph is insufficient to make the allocations
described in clause (i), those allocations shall be
ratably reduced.

(e) State-level activities

(1) State administration

(A) In general

For the purpose of administering this subchapter,
including paragraph (3), section 1419 of this title,
and the coordination of activities under this
subchapter with, and providing technical assistance
to, other programs that provide services to children
with disabilities--

(i) each State may reserve for each fiscal year not
more than the maximum amount the State was
eligible to reserve for State administration under
this section for fiscal year 2004 or $800,000
(adjusted in accordance with subparagraph (B)),
whichever is greater; and

(ii) each outlying area may reserve for each fiscal
year not more than 5 percent of the amount the
outlying area receives under subsection (b)(1) of
this section for the fiscal year or $35,000,
whichever is greater.

(B) Cumulative annual adjustments

For each fiscal year beginning with fiscal year 2005,
the Secretary shall cumulatively adjust--

(i) the maximum amount the State was eligible to
reserve for State administration under this
subchapter for fiscal year 2004; and

(ii) $800,000,

by the rate of inflation as measured by the
percentage increase, if any, from the preceding
fiscal year in the Consumer Price Index For All
Urban Consumers, published by the Bureau of
Labor Statistics of the Department of Labor.

(C) Certification
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Prior to expenditure of funds under this paragraph,
the State shall certify to the Secretary that the
arrangements to establish responsibility for services
pursuant to section 1412(a)(12)(A) of this title are
current.

(D) Subchapter III

Funds reserved under subparagraph (A) may be used
for the administration of subchapter III of this
chapter [20 U.S.C.A. § 1431 et seq.], if the State
educational agency is the lead agency for the State
under such subchapter.

(2) Other State-level activities
(A) State-level activities
(1) In general

Except as provided in clause (iii), for the purpose
of carrying out State-level activities, each State
may reserve for each of the fiscal years 2005 and
2006 not more than 10 percent from the amount of
the State's allocation under subsection (d) of this
section for each of the fiscal years 2005 and 2006,
respectively.  For fiscal year 2007 and each
subsequent fiscal year, the State may reserve the
maximum amount the State was eligible to reserve
under the preceding sentence for fiscal year 2006
(cumulatively adjusted by the rate of inflation as
measured by the percentage increase, if any, from
the preceding fiscal year in the Consumer Price
Index For All Urban Consumers, published by the
Bureau of Labor Statistics of the Department of
Labor).

(i1) Small State adjustment

Notwithstanding clause (i) and except as provided
in clause (iii), in the case of a State for which the
maximum  amount reserved for  State
administration is not greater than $850,000, the
State may reserve for the purpose of carrying out
State-level activities for each of the fiscal years
2005 and 2006, not more than 10.5 percent from
the amount of the State's allocation under
subsection (d) of this section for each of the fiscal
years 2005 and 2006, respectively. For fiscal year
2007 and each subsequent fiscal year, such State
may reserve the maximum amount the State was
eligible to reserve under the preceding sentence
for fiscal year 2006 (cumulatively adjusted by the
rate of inflation as measured by the percentage
increase, if any, from the preceding fiscal year in
the Consumer Price Index For All Urban

Consumers, published by the Bureau of Labor
Statistics of the Department of Labor).

(ii1) Exception

If a State does not reserve funds under paragraph
(3) for a fiscal year, then--

(I) in the case of a State that is not described in
clause (ii), for fiscal year 2005 or 2006, clause
(1) shall be applied by substituting "9.0 percent"
for "10 percent"; and

(IT) in the case of a State that is described in
clause (ii), for fiscal year 2005 or 2006, clause
(i1) shall be applied by substituting "9.5 percent"
for "10.5 percent".

(B) Required activities

Funds reserved under subparagraph (A) shall be
used to carry out the following activities:

(i) For monitoring, enforcement, and complaint
investigation.

(ii) To establish and implement the mediation
process required by section 1415(e) of this title,
including providing for the cost of mediators and
support personnel.

(C) Authorized activities

Funds reserved under subparagraph (A) may be used
to carry out the following activities:

(i) For support and direct services, including
technical assistance, personnel preparation, and
professional development and training.

(ii) To support paperwork reduction activities,
including expanding the use of technology in the
IEP process.

(iii) To assist local educational agencies in
providing positive behavioral interventions and
supports and appropriate mental health services
for children with disabilities.

(iv) To improve the use of technology in the
classroom by children with disabilities to enhance
learning.

(v) To support the use of technology, including
technology with universal design principles and
assistive technology devices, to maximize
accessibility to the general education curriculum
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for children with disabilities.

(vi) Development and implementation of
transition programs, including coordination of
services with agencies involved in supporting the
transition of children with disabilities to
postsecondary activities.

(vii) To assist local educational agencies in
meeting personnel shortages.

(viii) To support capacity building activities and
improve the delivery of services by local
educational agencies to improve results for
children with disabilities.

(ix) Alternative programming for children with
disabilities who have been expelled from school,
and services for children with disabilities in
correctional facilities, children enrolled in
State-operated or State-supported schools, and
children with disabilities in charter schools.

(x) To support the development and provision of
appropriate accommodations for children with
disabilities, or the development and provision of
alternate assessments that are valid and reliable
for assessing the performance of children with
disabilities, in accordance with sections 6311(b)
and 7301 of this title.

(xi) To provide technical assistance to schools and
local educational agencies, and direct services,
including supplemental educational services as
defined in 6316(e) of this title to children with
disabilities, in schools or local educational
agencies identified for improvement under section
6316 of this title on the sole basis of the
assessment results of the disaggregated subgroup
of children with disabilities, including providing
professional development to special and regular
education teachers, who teach children with
disabilities, based on scientifically based research
to improve educational instruction, in order to
improve academic achievement to meet or exceed
the objectives established by the State under
section 6311(b)(2)(G) of this title.

(3) Local educational agency risk pool

(A) In general
(i) Reservation of funds

For the purpose of assisting local educational
agencies (including a charter school that is a local

educational agency or a consortium of local
educational agencies) in addressing the needs of
high need children with disabilities, each State
shall have the option to reserve for each fiscal year
10 percent of the amount of funds the State
reserves for State-level activities under paragraph

(2)(A)--

(I) to establish and make disbursements from
the high cost fund to local educational agencies
in accordance with this paragraph during the
first and succeeding fiscal years of the high cost
fund; and

(II) to support innovative and effective ways of
cost sharing by the State, by a local educational
agency, or among a consortium of local
educational agencies, as determined by the State
in coordination with representatives from local
educational agencies, subject to subparagraph

(B)(i1).
(i1) Definition of local educational agency

In this paragraph the term "local educational
agency" includes a charter school that is a local
educational agency, or a consortium of local
educational agencies.

(B) Limitation on uses of funds

(i) Establishment of high cost fund

A State shall not use any of the funds the State
reserves pursuant to subparagraph (A)(i), but may
use the funds the State reserves under paragraph
(1), to establish and support the high cost fund.

(i1) Innovative and effective cost sharing

A State shall not use more than 5 percent of the
funds the State reserves pursuant to subparagraph
(A)(1) for each fiscal year to support innovative
and effective ways of cost sharing among
consortia of local educational agencies.

(C) State plan for high cost fund

(1) Definition

The State educational agency shall establish the
State's definition of a high need child with a
disability, which definition shall be developed in
consultation with local educational agencies.

(i) State plan
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The State educational agency shall develop, not
later than 90 days after the State reserves funds
under this paragraph, annually review, and amend
as necessary, a State plan for the high cost fund.
Such State plan shall--

(I) establish, in  coordination  with
representatives from local educational agencies,
a definition of a high need child with a disability
that, at a minimum--

(aa) addresses the financial impact a high
need child with a disability has on the budget
of the child's local educational agency; and

(bb) ensures that the cost of the high need
child with a disability is greater than 3 times
the average per pupil expenditure (as defined
in section 7801 of this title) in that State;

(IT) establish eligibility criteria for the
participation of a local educational agency that,
at a minimum, takes into account the number
and percentage of high need children with
disabilities served by a local educational
agency;

(III) develop a funding mechanism that
provides distributions each fiscal year to local
educational agencies that meet the criteria
developed by the State under subclause (II);
and

(IV) establish an annual schedule by which the
State educational agency shall make its
distributions from the high cost fund each fiscal
year.

(iii) Public availability

The State shall make its final State plan publicly
available not less than 30 days before the
beginning of the school year, including
dissemination of such information on the State
website.

(D) Disbursements from the high cost fund
(1) In general
Each State educational agency shall make all
annual disbursements from the high cost fund
established under subparagraph (A)(i) in
accordance with the State plan published pursuant

to subparagraph (C).

(i1) Use of disbursements

Each State educational agency shall make annual
disbursements to eligible local educational
agencies in accordance with its State plan under
subparagraph (C)(ii).

(ii1) Appropriate costs

The costs associated with educating a high need
child with a disability under subparagraph (C)(i)
are only those costs associated with providing
direct special education and related services to
such child that are identified in such child's IEP.

(E) Legal fees

The disbursements under subparagraph (D) shall not
support legal fees, court costs, or other costs
associated with a cause of action brought on behalf
of a child with a disability to ensure a free
appropriate public education for such child.

(F) Assurance of a free appropriate public education

Nothing in this paragraph shall be construed--

(i) to limit or condition the right of a child with a
disability who is assisted under this subchapter to
receive a free appropriate public education
pursuant to section 1412(a)(1) of this title in the
least restrictive environment pursuant to section

1412(a)(5) of this title; or

(i) to authorize a State educational agency or
local educational agency to establish a limit on
what may be spent on the education of a child with
a disability.

(G) Special rule for risk pool and high need
assistance programs in effect as of January 1, 2004

Notwithstanding the provisions of subparagraphs
(A) through (F), a State may use funds reserved
pursuant to this paragraph for implementing a
placement neutral cost sharing and reimbursement
program of high need, low incidence, catastrophic,
or extraordinary aid to local educational agencies
that provides services to high need students based on
eligibility criteria for such programs that were
created not later than January 1, 2004, and are
currently in operation, if such program serves
children that meet the requirement of the definition
of a high need child with a disability as described in
subparagraph (C)(ii)(I).

(H) Medicaid services not affected
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Disbursements provided under this paragraph shall
not be used to pay costs that otherwise would be
reimbursed as medical assistance for a child with a
disability under the State medicaid program under
title XIX of the Social Security Act [42 U.S.C.A. §
1396 et seq.].

(D) Remaining funds

Funds reserved under subparagraph (A) in any fiscal
year but not expended in that fiscal year pursuant to
subparagraph (D) shall be allocated to local
educational agencies for the succeeding fiscal year
in the same manner as funds are allocated to local
educational agencies under subsection (f) of this
section for the succeeding fiscal year.

(4) Inapplicability of certain prohibitions
A State may use funds the State reserves under

paragraphs (1) and (2) without regard to--

(A) the prohibition on commingling of funds in
section 1412(a)(17)(B) of this title; and

(B) the prohibition on supplanting other funds in
section 1412(a)(17)(C) of this title.

(5) Report on use of funds

As part of the information required to be submitted to
the Secretary under section 1412 of this title, each
State shall annually describe how amounts under this
section--

(A) will be used to meet the requirements of this
chapter; and

(B) will be allocated among the activities described
in this section to meet State priorities based on input
from local educational agencies.

(6) Special rule for increased funds

A State may use funds the State reserves under
paragraph (1)(A) as a result of inflationary increases
under paragraph (1)(B) to carry out activities
authorized under clause (i), (iii), (vii), or (viii) of
paragraph (2)(C).

(7) Flexibility in using funds for subchapter 111

Any State eligible to receive a grant under section
1419 of this title may use funds made available under

paragraph (1)(A), subsection (f)(3) of this section, or
section 1419(f)(5) of this title to develop and
implement a State policy jointly with the lead agency
under subchapter III of this chapter [20 U.S.C.A. §
1431 et seq.] and the State educational agency to
provide early intervention services (which shall
include an educational component that promotes
school readiness and incorporates preliteracy,
language, and numeracy skills) in accordance with
subchapter III of this chapter [20 U.S.C.A. § 1431 et
seq.] to children with disabilities who are eligible for
services under section 1419 of this title and who
previously received services under subchapter III of
this chapter [20 U.S.C.A. § 1431 et seq.] until such
children enter, or are eligible under State law to enter,
kindergarten, or elementary school as appropriate.

(f) Subgrants to local educational agencies

(1) Subgrants required

Each State that receives a grant under this section for
any fiscal year shall distribute any funds the State does
not reserve under subsection (e) of this section to local
educational agencies (including public charter schools
that operate as local educational agencies) in the State
that have established their eligibility under section
1413 of this title for use in accordance with this
subchapter.

(2) Procedure for allocations to local educational
agencies

For each fiscal year for which funds are allocated to
States under subsection (d) of this section, each State
shall allocate funds under paragraph (1) as follows:

(A) Base payments

The State shall first award each local educational
agency described in paragraph (1) the amount the
local educational agency would have received under
this section for fiscal year 1999, if the State had
distributed 75 percent of its grant for that year under
section 1411(d) of this title as section 1411(d) of this
title was then in effect.

(B) Allocation of remaining funds

After making allocations under subparagraph (A),
the State shall--

(i) allocate 85 percent of any remaining funds to
those local educational agencies on the basis of
the relative numbers of children enrolled in public
and private elementary schools and secondary
schools within the local educational agency's
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jurisdiction; and

(ii) allocate 15 percent of those remaining funds to
those local educational agencies in accordance
with their relative numbers of children living in
poverty, as determined by the State educational
agency.

(3) Reallocation of funds

If a State educational agency determines that a local
educational agency is adequately providing a free
appropriate public education to all children with
disabilities residing in the area served by that local
educational agency with State and local funds, the
State educational agency may reallocate any portion of
the funds under this subchapter that are not needed by
that local educational agency to provide a free
appropriate public education to other local educational
agencies in the State that are not adequately providing
special education and related services to all children
with disabilities residing in the areas served by those
other local educational agencies.

(g) Definitions

In this section:

(1) Average per-pupil expenditure in public
elementary schools and secondary schools in the
United States

The term "average per-pupil expenditure in public
elementary schools and secondary schools in the
United States" means--

(A) without regard to the source of funds--

(i) the aggregate current expenditures, during the
second fiscal year preceding the fiscal year for
which the determination is made (or, if
satisfactory data for that year are not available,
during the most recent preceding fiscal year for
which satisfactory data are available) of all local
educational agencies in the 50 States and the
District of Columbia; plus

(ii) any direct expenditures by the State for the
operation of those agencies; divided by

(B) the aggregate number of children in average
daily attendance to whom those agencies provided
free public education during that preceding year.

(2) State

The term "State" means each of the 50 States, the

District of Columbia, and the Commonwealth of
Puerto Rico.

(h) Use of amounts by Secretary of the Interior

(1) Provision of amounts for assistance
(A) In general

The Secretary of Education shall provide amounts to
the Secretary of the Interior to meet the need for
assistance for the education of children with
disabilities on reservations aged 5 to 21, inclusive,
enrolled in elementary schools and secondary
schools for Indian children operated or funded by the
Secretary of the Interior. The amount of such
payment for any fiscal year shall be equal to 80
percent of the amount allotted under subsection
(b)(2) of this section for that fiscal year. Of the
amount described in the preceding sentence--

(i) 80 percent shall be allocated to such schools by
July 1 of that fiscal year; and

(i) 20 percent shall be allocated to such schools
by September 30 of that fiscal year.

(B) Calculation of number of children

In the case of Indian students aged 3 to 5, inclusive,
who are enrolled in programs affiliated with the
Bureau of Indian Affairs (referred to in this
subsection as the "BIA") schools and that are
required by the States in which such schools are
located to attain or maintain State accreditation, and
which schools have such accreditation prior to
October 7, 1991, the school shall be allowed to count
those children for the purpose of distribution of the
funds provided under this paragraph to the Secretary
of the Interior. The Secretary of the Interior shall be
responsible for meeting all of the requirements of
this subchapter for those children, in accordance
with paragraph (2).

(C) Additional requirement

With respect to all other children aged 3 to 21,
inclusive, on reservations, the State educational
agency shall be responsible for ensuring that all of
the requirements of this subchapter are
implemented.

(2) Submission of information
The Secretary of Education may provide the Secretary

of the Interior amounts under paragraph (1) for a fiscal
year only if the Secretary of the Interior submits to the
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Secretary of Education information that--

(A) demonstrates that the Department of the Interior
meets the appropriate requirements, as determined
by the Secretary of Education, of sections 1412 of
this title (including monitoring and evaluation
activities) and 1413 of this title;

(B) includes a description of how the Secretary of
the Interior will coordinate the provision of services
under this subchapter with local educational
agencies, tribes and tribal organizations, and other
private and Federal service providers;

(O) includes an assurance that there are public
hearings, adequate notice of such hearings, and an
opportunity for comment afforded to members of
tribes, tribal governing bodies, and affected local
school boards before the adoption of the policies,
programs, and procedures related to the
requirements described in subparagraph (A);

(D) includes an assurance that the Secretary of the
Interior will provide such information as the
Secretary of Education may require to comply with
section 1418 of this title;

(E) includes an assurance that the Secretary of the
Interior and the Secretary of Health and Human
Services have entered into a memorandum of
agreement, to be provided to the Secretary of
Education, for the coordination of services,
resources, and personnel between their respective
Federal, State, and local offices and with State and
local educational agencies and other entities to
facilitate the provision of services to Indian children
with disabilities residing on or near reservations
(such agreement shall provide for the apportionment
of responsibilities and costs, including child find,
evaluation, diagnosis, remediation or therapeutic
measures, and (where appropriate) equipment and
medical or personal supplies as needed for a child to
remain in school or a program); and

(F) includes an assurance that the Department of the
Interior will cooperate with the Department of
Education in its exercise of monitoring and
oversight of this application, and any agreements
entered into between the Secretary of the Interior
and other entities under this subchapter, and will
fulfill its duties under this subchapter.

(3) Applicability
The Secretary shall withhold payments under this

subsection with respect to the information described in
paragraph (2) in the same manner as the Secretary

withholds payments under section 1416(e)(6) of this
title.

(4) Payments for education and services for Indian
children with disabilities aged 3 through 5

(A) In general

With funds appropriated under subsection (i) of this
section, the Secretary of Education shall make
payments to the Secretary of the Interior to be
distributed to tribes or tribal organizations (as
defined under section 450b of Title 25) or consortia
of tribes or tribal organizations to provide for the
coordination of assistance for special education and
related services for children with disabilities aged 3
through 5 on reservations served by elementary
schools and secondary schools for Indian children
operated or funded by the Department of the Interior.
The amount of such payments under subparagraph
(B) for any fiscal year shall be equal to 20 percent of
the amount allotted under subsection (b)(2) of this
section.

(B) Distribution of funds

The Secretary of the Interior shall distribute the total
amount of the payment under subparagraph (A) by
allocating to each tribe, tribal organization, or
consortium an amount based on the number of
children with disabilities aged 3 through 5 residing
on reservations as reported annually, divided by the
total of those children served by all tribes or tribal
organizations.

(C) Submission of information

To receive a payment under this paragraph, the tribe
or tribal organization shall submit such figures to the
Secretary of the Interior as required to determine the
amounts to be allocated under subparagraph (B).
This information shall be compiled and submitted to
the Secretary of Education.

(D) Use of funds

The funds received by a tribe or tribal organization
shall be used to assist in child find, screening, and
other procedures for the early identification of
children aged 3 through 5, parent training, and the
provision of direct services. These activities may be
carried out directly or through contracts or
cooperative agreements with the BIA, local
educational agencies, and other public or private
nonprofit organizations. = The tribe or tribal
organization is encouraged to involve Indian parents
in the development and implementation of these
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activities. The tribe or tribal organization shall, as
appropriate, make referrals to local, State, or Federal
entities for the provision of services or further
diagnosis.

(E) Biennial report

To be eligible to receive a grant pursuant to
subparagraph (A), the tribe or tribal organization
shall provide to the Secretary of the Interior a
biennial report of activities undertaken under this
paragraph, including the number of contracts and
cooperative agreements entered into, the number of
children contacted and receiving services for each
year, and the estimated number of children needing
services during the 2 years following the year in
which the report is made. The Secretary of the
Interior shall include a summary of this information
on a biennial basis in the report to the Secretary of
Education required under this subsection. The
Secretary of Education may require any additional
information from the Secretary of the Interior.

(F) Prohibitions

None of the funds allocated under this paragraph
may be used by the Secretary of the Interior for
administrative purposes, including child count and
the provision of technical assistance.

(5) Plan for coordination of services

The Secretary of the Interior shall develop and
implement a plan for the coordination of services for
all Indian children with disabilities residing on
reservations covered under this chapter. Such plan
shall provide for the coordination of services
benefiting those children from whatever source,
including tribes, the Indian Health Service, other BIA
divisions, and other Federal agencies. In developing
the plan, the Secretary of the Interior shall consult with
all interested and involved parties. The plan shall be
based on the needs of the children and the system best
suited for meeting those needs, and may involve the
establishment of cooperative agreements between the
BIA, other Federal agencies, and other entities. The
plan shall also be distributed upon request to States,
State educational agencies and local educational
agencies, and other agencies providing services to
infants, toddlers, and children with disabilities, to
tribes, and to other interested parties.

(6) Establishment of advisory board
To meet the requirements of section 1412(a)(21) of

this title, the Secretary of the Interior shall establish,
under the BIA, an advisory board composed of

individuals involved in or concerned with the
education and provision of services to Indian infants,
toddlers, children, and youth with disabilities,
including Indians with disabilities, Indian parents or
guardians of such children, teachers, service providers,
State and local educational officials, representatives of
tribes or tribal organizations, representatives from
State Interagency Coordinating Councils under section
1441 of this title in States having reservations, and
other members representing the various divisions and
entities of the BIA. The chairperson shall be selected
by the Secretary of the Interior. The advisory board
shall--

(A) assist in the coordination of services within the
BIA and with other local, State, and Federal
agencies in the provision of education for infants,
toddlers, and children with disabilities;

(B) advise and assist the Secretary of the Interior in
the performance of the Secretary of the Interior's
responsibilities described in this subsection;

(C) develop and recommend policies concerning
effective inter- and intra-agency collaboration,
including modifications to regulations, and the
elimination of barriers to inter- and intra-agency
programs and activities;

(D) provide assistance and disseminate information
on best practices, effective program coordination
strategies, and recommendations for improved early
intervention services or educational programming
for Indian infants, toddlers, and children with
disabilities; and

(E) provide assistance in the preparation of
information required under paragraph (2)(D).

(7) Annual reports
(A) In general

The advisory board established under paragraph (6)
shall prepare and submit to the Secretary of the
Interior and to Congress an annual report containing
a description of the activities of the advisory board
for the preceding year.

(B) Availability
The Secretary of the Interior shall make available to

the Secretary of Education the report described in
subparagraph (A).

(i) Authorization of appropriations
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For the purpose of carrying out this subchapter, other
than section 1419 of this title, there are authorized to be
appropriated--

(1) $12,358,376,571 for fiscal year 2005;

(2) $14,648,647,143 for fiscal year 2006;

(3) $16,938,917,714 for fiscal year 2007,

(4) $19,229,188,286 for fiscal year 2008;

(5) $21,519,458,857 for fiscal year 2009;

(6) $23,809,729,429 for fiscal year 2010;

(7) $26,100,000,000 for fiscal year 2011; and

(8) such sums as may be necessary for fiscal year 2012
and each succeeding fiscal year.

§ 1412. State eligibility

(a) In general

A State is eligible for assistance under this subchapter for
a fiscal year if the State submits a plan that provides
assurances to the Secretary that the State has in effect
policies and procedures to ensure that the State meets
each of the following conditions:

(1) Free appropriate public education
(A) In general

A free appropriate public education is available to all
children with disabilities residing in the State
between the ages of 3 and 21, inclusive, including
children with disabilities who have been suspended
or expelled from school.

(B) Limitation

The obligation to make a free appropriate public
education available to all children with disabilities
does not apply with respect to children--

(i) aged 3 through 5 and 18 through 21 in a State to
the extent that its application to those children
would be inconsistent with State law or practice,
or the order of any court, respecting the provision
of public education to children in those age
ranges; and

(ii) aged 18 through 21 to the extent that State law
does not require that special education and related
services under this subchapter be provided to

children with disabilities who, in the educational
placement prior to their incarceration in an adult
correctional facility--

(I) were not actually identified as being a child
with a disability under section 1401 of this title;
or

(II) did not have an individualized education
program under this subchapter.

(C) State flexibility

A State that provides early intervention services in
accordance with subchapter III of this chapter [20
U.S.C.A. § 1431 et seq.] to a child who is eligible
for services under section 1419 of this title, is not
required to provide such child with a free
appropriate public education.

(2) Full educational opportunity goal

The State has established a goal of providing full
educational opportunity to all children with disabilities
and a detailed timetable for accomplishing that goal.

(3) Child find
(A) In general

All children with disabilities residing in the State,
including children with disabilities who are
homeless children or are wards of the State and
children with disabilities attending private schools,
regardless of the severity of their disabilities, and
who are in need of special education and related
services, are identified, located, and evaluated and a
practical method is developed and implemented to
determine which children with disabilities are
currently receiving needed special education and
related services.

(B) Construction

Nothing in this chapter requires that children be
classified by their disability so long as each child
who has a disability listed in section 1401 of this title
and who, by reason of that disability, needs special
education and related services is regarded as a child
with a disability under this subchapter.

(4) Individualized education program

An individualized education program, or an
individualized family service plan that meets the
requirements of section 1436(d) of this title, is
developed, reviewed, and revised for each child with a
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disability in accordance with section 1414(d) of this
title.

(5) Least restrictive environment
(A) In general

To the maximum extent appropriate, children with
disabilities, including children in public or private
institutions or other care facilities, are educated with
children who are not disabled, and special classes,
separate schooling, or other removal of children with
disabilities  from the regular educational
environment occurs only when the nature or severity
of the disability of a child is such that education in
regular classes with the use of supplementary aids
and services cannot be achieved satisfactorily.

(B) Additional requirement
(1) In general

A State funding mechanism shall not result in
placements that violate the requirements of
subparagraph (A), and a State shall not use a
funding mechanism by which the State distributes
funds on the basis of the type of setting in which a
child is served that will result in the failure to
provide a child with a disability a free appropriate
public education according to the unique needs of
the child as described in the child's IEP.

(i1) Assurance

If the State does not have policies and procedures
to ensure compliance with clause (i), the State
shall provide the Secretary an assurance that the
State will revise the funding mechanism as soon
as feasible to ensure that such mechanism does not
result in such placements.

(6) Procedural safeguards
(A) In general

Children with disabilities and their parents are
afforded the procedural safeguards required by
section 1415 of this title.

(B) Additional procedural safeguards

Procedures to ensure that testing and evaluation
materials and procedures utilized for the purposes of
evaluation and placement of children with
disabilities for services under this chapter will be
selected and administered so as not to be racially or

culturally discriminatory. Such materials or
procedures shall be provided and administered in the
child's native language or mode of communication,
unless it clearly is not feasible to do so, and no single
procedure shall be the sole criterion for determining
an appropriate educational program for a child.

(7) Evaluation
Children with disabilities are evaluated in accordance

with subsections (a) through (¢) of section 1414 of this
title.

(8) Confidentiality

Agencies in the State comply with section 1417(c) of
this title (relating to the confidentiality of records and
information).

(9) Transition from subchapter III to preschool
programs

Children participating in early intervention programs
assisted under subchapter III of this chapter [20
U.S.C.A. § 1431 et seq.], and who will participate in
preschool programs assisted under this subchapter,
experience a smooth and effective transition to those
preschool programs in a manner consistent with
section 1437(a)(9) of this title. By the third birthday of
such a child, an individualized education program or, if
consistent with sections 1414(d)(2)(B) and 1436(d) of
this title, an individualized family service plan, has
been developed and is being implemented for the child.
The local educational agency will participate in
transition planning conferences arranged by the
designated lead agency under section 1435(a)(10) of
this title.

(10) Children in private schools

(A) Children enrolled in private schools by their
parents

(1) In general

To the extent consistent with the number and
location of children with disabilities in the State
who are enrolled by their parents in private
elementary schools and secondary schools in the
school district served by a local educational
agency, provision is made for the participation of
those children in the program assisted or carried
out under this subchapter by providing for such
children special education and related services in
accordance with the following requirements,
unless the Secretary has arranged for services to
those children under subsection (f) of this section:
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(I) Amounts to be expended for the provision of
those services (including direct services to
parentally placed private school children) by the
local educational agency shall be equal to a
proportionate amount of Federal funds made
available under this subchapter.

(II) In calculating the proportionate amount of
Federal funds, the local educational agency,
after timely and meaningful consultation with
representatives of private schools as described
in clause (iii), shall conduct a thorough and
complete child find process to determine the
number of parentally placed children with
disabilities attending private schools located in
the local educational agency.

(IIT) Such services to parentally placed private
school children with disabilities may be
provided to the children on the premises of
private, including religious, schools, to the
extent consistent with law.

(IV) State and local funds may supplement and
in no case shall supplant the proportionate
amount of Federal funds required to be
expended under this subparagraph.

(V) Each local educational agency shall
maintain in its records and provide to the State
educational agency the number of children
evaluated under this subparagraph, the number
of children determined to be children with
disabilities under this paragraph, and the
number of children served under this paragraph.

(i1) Child find requirement

(D In general

The requirements of paragraph (3) (relating to
child find) shall apply with respect to children
with disabilities in the State who are enrolled in
private, including religious, elementary schools
and secondary schools.

(IT) Equitable participation

The child find process shall be designed to
ensure the equitable participation of parentally
placed private school children with disabilities
and an accurate count of such children.

(IIT) Activities

In carrying out this clause, the local educational

agency, or where applicable, the State
educational agency, shall undertake activities
similar to those activities undertaken for the
agency's public school children.

(IV) Cost

The cost of carrying out this clause, including
individual evaluations, may not be considered
in determining whether a local educational
agency has met its obligations under clause (i).

(V) Completion period

Such child find process shall be completed in a
time period comparable to that for other
students attending public schools in the local
educational agency.

(ii1) Consultation

To ensure timely and meaningful consultation, a
local educational agency, or where appropriate, a
State educational agency, shall consult with
private school representatives and representatives
of parents of parentally placed private school
children with disabilities during the design and
development of special education and related
services for the children, including regarding--

(I) the child find process and how parentally
placed private school children suspected of
having a disability can participate equitably,
including how parents, teachers, and private
school officials will be informed of the process;

(IT) the determination of the proportionate
amount of Federal funds available to serve
parentally placed private school children with
disabilities under this subparagraph, including
the determination of how the amount was
calculated;

(ITII) the consultation process among the local
educational agency, private school officials, and
representatives of parents of parentally placed
private school children with disabilities,
including how such process will operate
throughout the school year to ensure that
parentally placed private school children with
disabilities identified through the child find
process can meaningfully participate in special
education and related services;

(V) how, where, and by whom special
education and related services will be provided
for parentally placed private school children
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with disabilities, including a discussion of types
of services, including direct services and
alternate service delivery mechanisms, how
such services will be apportioned if funds are
insufficient to serve all children, and how and
when these decisions will be made; and

(V) how, if the local educational agency
disagrees with the views of the private school
officials on the provision of services or the
types of services, whether provided directly or
through a contract, the local educational agency
shall provide to the private school officials a
written explanation of the reasons why the local
educational agency chose not to provide
services directly or through a contract.

(iv) Written affirmation

When timely and meaningful consultation as
required by clause (iii) has occurred, the local
educational agency shall obtain a written
affirmation signed by the representatives of
participating private schools, and if such
representatives do not provide such affirmation
within a reasonable period of time, the local
educational  agency shall forward the
documentation of the consultation process to the
State educational agency.

(v) Compliance
(I) In general

A private school official shall have the right to
submit a complaint to the State educational
agency that the local educational agency did not
engage in consultation that was meaningful and
timely, or did not give due consideration to the
views of the private school official.

(IT) Procedure

If the private school official wishes to submit a
complaint, the official shall provide the basis of
the noncompliance with this subparagraph by
the local educational agency to the State
educational agency, and the local educational
agency shall forward the appropriate
documentation to the State educational agency.
If the private school official is dissatisfied with
the decision of the State educational agency,
such official may submit a complaint to the
Secretary by providing the basis of the
noncompliance with this subparagraph by the
local educational agency to the Secretary, and

the State educational agency shall forward the
appropriate documentation to the Secretary.

(vi) Provision of equitable services
(I) Directly or through contracts

The provision of services pursuant to this
subparagraph shall be provided--

(aa) by employees of a public agency; or

(bb) through contract by the public agency
with an individual, association, agency,
organization, or other entity.

(IT) Secular, neutral, nonideological

Special education and related services provided
to parentally placed private school children with
disabilities, including materials and equipment,
shall be secular, neutral, and nonideological.

(vii) Public control of funds

The control of funds used to provide special
education and related services under this
subparagraph, and title to materials, equipment,
and property purchased with those funds, shall be
in a public agency for the uses and purposes
provided in this chapter, and a public agency shall
administer the funds and property.

(B) Children placed in, or referred to, private schools
by public agencies

(1) In general

Children with disabilities in private schools and
facilities are provided special education and
related services, in accordance with an
individualized education program, at no cost to
their parents, if such children are placed in, or
referred to, such schools or facilities by the State
or appropriate local educational agency as the
means of carrying out the requirements of this
subchapter or any other applicable law requiring
the provision of special education and related
services to all children with disabilities within
such State.

(i1) Standards

In all cases described in clause (i), the State
educational agency shall determine whether such
schools and facilities meet standards that apply to
State educational agencies and local educational
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agencies and that children so served have all the
rights the children would have if served by such
agencies.

(C) Payment for education of children enrolled in
private schools without consent of or referral by the
public agency

(i) In general

Subject to subparagraph (A), this subchapter does
not require a local educational agency to pay for
the cost of education, including special education
and related services, of a child with a disability at
a private school or facility if that agency made a
free appropriate public education available to the
child and the parents elected to place the child in
such private school or facility.

(i1) Reimbursement for private school placement

If the parents of a child with a disability, who
previously received special education and related
services under the authority of a public agency,
enroll the child in a private elementary school or
secondary school without the consent of or
referral by the public agency, a court or a hearing
officer may require the agency to reimburse the
parents for the cost of that enrollment if the court
or hearing officer finds that the agency had not
made a free appropriate public education available
to the child in a timely manner prior to that
enrollment.

(ii1) Limitation on reimbursement

The cost of reimbursement described in clause (ii)
may be reduced or denied--

@) if--

(aa) at the most recent IEP meeting that the
parents attended prior to removal of the child
from the public school, the parents did not
inform the IEP Team that they were rejecting
the placement proposed by the public agency
to provide a free appropriate public education
to their child, including stating their concerns
and their intent to enroll their child in a
private school at public expense; or

(bb) 10 business days (including any holidays
that occur on a business day) prior to the
removal of the child from the public school,
the parents did not give written notice to the
public agency of the information described in

item (aa);

(II) if, prior to the parents' removal of the child
from the public school, the public agency
informed the parents, through the notice
requirements described in section 1415(b)(3) of
this title, of its intent to evaluate the child
(including a statement of the purpose of the
evaluation that was appropriate and reasonable),
but the parents did not make the child available
for such evaluation; or

(II) upon a judicial finding of
unreasonableness with respect to actions taken
by the parents.

(iv) Exception

Notwithstanding the notice requirement in clause
(ii1)(1), the cost of reimbursement--

(I) shall not be reduced or denied for failure to
provide such notice if--

(aa) the school prevented the parent from
providing such notice;

(bb) the parents had not received notice,
pursuant to section 1415 of this title, of the
notice requirement in clause (iii)(I); or

(cc) compliance with clause (iii)(I) would
likely result in physical harm to the child,
and
(IT) may, in the discretion of a court or a hearing
officer, not be reduced or denied for failure to

provide such notice if--

(aa) the parent is illiterate or cannot write in
English; or

(bb) compliance with clause (iii)(I) would
likely result in serious emotional harm to the
child.

(11) State educational agency responsible for general
supervision

(A) In general

The State educational agency is responsible for
ensuring that--

(i) the requirements of this subchapter are met;

(ii) all educational programs for children with
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disabilities in the State, including all such
programs administered by any other State agency
or local agency--

(I) are under the general supervision of
individuals in the State who are responsible for
educational programs for children with
disabilities; and

(IT) meet the educational standards of the State
educational agency; and

(iii) in carrying out this subchapter with respect to
homeless children, the requirements of subtitle B
of title VII of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11431 et seq.) are met.

(B) Limitation

Subparagraph (A) shall not limit the responsibility
of agencies in the State other than the State
educational agency to provide, or pay for some or all
of the costs of, a free appropriate public education
for any child with a disability in the State.

(C) Exception

Notwithstanding subparagraphs (A) and (B), the
Governor (or another individual pursuant to State
law), consistent with State law, may assign to any
public agency in the State the responsibility of
ensuring that the requirements of this subchapter are
met with respect to children with disabilities who are
convicted as adults under State law and incarcerated
in adult prisons.

(12) Obligations related to and methods of ensuring

services

(A) Establishing responsibility for services

The Chief Executive Officer of a State or designee
of the officer shall ensure that an interagency
agreement or other mechanism for interagency
coordination is in effect between each public agency
described in subparagraph (B) and the State
educational agency, in order to ensure that all
services described in subparagraph (B)(i) that are
needed to ensure a free appropriate public education
are provided, including the provision of such
services during the pendency of any dispute under
clause (iii). Such agreement or mechanism shall
include the following:

(i) Agency financial responsibility

An identification of, or a method for defining, the

financial responsibility of each agency for
providing services described in subparagraph
(B)(1) to ensure a free appropriate public
education to children with disabilities, provided
that the financial responsibility of each public
agency described in subparagraph (B), including
the State medicaid agency and other public
insurers of children with disabilities, shall precede
the financial responsibility of the local educational
agency (or the State agency responsible for
developing the child's IEP).

(i1) Conditions and terms of reimbursement

The conditions, terms, and procedures under
which a local educational agency shall be
reimbursed by other agencies.

(iii) Interagency disputes

Procedures for resolving interagency disputes
(including procedures under which local
educational agencies may initiate proceedings)
under the agreement or other mechanism to secure
reimbursement from other agencies or otherwise
implement the provisions of the agreement or
mechanism.

(iv) Coordination of services procedures

Policies and procedures for agencies to determine
and identify the interagency coordination
responsibilities of each agency to promote the
coordination and timely and appropriate delivery
of services described in subparagraph (B)(i).

(B) Obligation of public agency
(1) In general

If any public agency other than an educational
agency is otherwise obligated under Federal or
State law, or assigned responsibility under State
policy pursuant to subparagraph (A), to provide or
pay for any services that are also considered
special education or related services (such as, but
not limited to, services described in section
1401(1) of this title relating to assistive
technology devices, 1401(2) of this title relating to
assistive technology services, 1401(26) of this
title relating to related services, 1401(33) of this
title relating to supplementary aids and services,
and 1401(34) of this title relating to transition
services) that are necessary for ensuring a free
appropriate public education to children with
disabilities within the State, such public agency
shall fulfill that obligation or responsibility, either
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directly or through contract or other arrangement
pursuant to subparagraph (A) or an agreement
pursuant to subparagraph (C).

(i) Reimbursement for services by public agency

If a public agency other than an educational
agency fails to provide or pay for the special
education and related services described in clause
(1), the local educational agency (or State agency
responsible for developing the child's IEP) shall
provide or pay for such services to the child. Such
local educational agency or State agency is
authorized to claim reimbursement for the
services from the public agency that failed to
provide or pay for such services and such public
agency shall reimburse the local educational
agency or State agency pursuant to the terms of
the interagency agreement or other mechanism
described in subparagraph (A)(i) according to the
procedures established in such agreement
pursuant to subparagraph (A)(ii).

(C) Special rule

The requirements of subparagraph (A) may be met
through--

(i) State statute or regulation;

(ii) signed agreements between respective agency
officials that clearly identify the responsibilities of
each agency relating to the provision of services;
or

(iii) other appropriate written methods as
determined by the Chief Executive Officer of the
State or designee of the officer and approved by
the Secretary.

(13) Procedural requirements relating to local
educational agency eligibility

The State educational agency will not make a final
determination that a local educational agency is not
eligible for assistance under this subchapter without
first affording that agency reasonable notice and an
opportunity for a hearing.

(14) Personnel qualifications
(A) In general
The State educational agency has established and
maintains qualifications to ensure that personnel

necessary to carry out this subchapter are
appropriately and adequately prepared and trained,

including that those personnel have the content
knowledge and skills to serve children with
disabilities.

(B) Related services personnel and
paraprofessionals

The qualifications under subparagraph (A) include
qualifications for related services personnel and
paraprofessionals that--

(i) are consistent with any State-approved or
State-recognized certification, licensing,
registration, or other comparable requirements
that apply to the professional discipline in which
those personnel are providing special education or
related services;

(ii) ensure that related services personnel who
deliver services in their discipline or profession
meet the requirements of clause (i) and have not
had certification or licensure requirements waived
on an emergency, temporary, or provisional basis;
and

(iii) allow paraprofessionals and assistants who
are appropriately trained and supervised, in
accordance with State law, regulation, or written
policy, in meeting the requirements of this
subchapter to be used to assist in the provision of
special education and related services under this
subchapter to children with disabilities.

(C) Qualifications for special education teachers

The qualifications described in subparagraph (A)
shall ensure that each person employed as a special
education teacher in the State who teaches
elementary school, middle school, or secondary
school is highly qualified by the deadline established
in section 6319(a)(2) of this title.

(D) Policy

In implementing this section, a State shall adopt a
policy that includes a requirement that local
educational agencies in the State take measurable
steps to recruit, hire, train, and retain highly
qualified personnel to provide special education and
related services under this subchapter to children
with disabilities.

(E) Rule of construction
Notwithstanding any other individual right of action

that a parent or student may maintain under this
subchapter, nothing in this paragraph shall be
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construed to create a right of action on behalf of an
individual student for the failure of a particular State
educational agency or local educational agency staff
person to be highly qualified, or to prevent a parent
from filing a complaint about staff qualifications
with the State educational agency as provided for
under this subchapter.

(15) Performance goals and indicators

The State--

(A) has established goals for the performance of
children with disabilities in the State that--

(i) promote the purposes of this chapter, as stated
in section 1400(d) of this title;

(ii) are the same as the State's definition of
adequate yearly progress, including the State's
objectives for progress by children with
disabilities, under section 6311(b)(2)(C) of this
title;

(iii) address graduation rates and dropout rates, as
well as such other factors as the State may
determine; and

(iv) are consistent, to the extent appropriate, with
any other goals and standards for children
established by the State;

(B) has established performance indicators the State
will use to assess progress toward achieving the
goals described in subparagraph (A), including
measurable annual objectives for progress by
children  with  disabilities under  section
6311 (b)) C)(v)(AD)(cc) of this title; and

(C) will annually report to the Secretary and the
public on the progress of the State, and of children
with disabilities in the State, toward meeting the
goals established under subparagraph (A), which
may include elements of the reports required under

section 6311(h) of this title.

(16) Participation in assessments

(A) In general

All children with disabilities are included in all
general State and districtwide assessment programs,
including assessments described under section 6311
of this title, with appropriate accommodations and
alternate assessments where necessary and as

indicated in their respective individualized
education programs.

(B) Accommodation guidelines

The State (or, in the case of a districtwide
assessment, the local educational agency) has
developed guidelines for the provision of
appropriate accommodations.

(C) Alternate assessments
(1) In general

The State (or, in the case of a districtwide
assessment, the local educational agency) has
developed and implemented guidelines for the
participation of children with disabilities in
alternate assessments for those children who
cannot participate in regular assessments under
subparagraph (A) with accommodations as
indicated in their respective individualized
education programs.

(i1) Requirements for alternate assessments

The guidelines under clause (i) shall provide for
alternate assessments that--

(I) are aligned with the State's challenging
academic content standards and challenging
student academic achievement standards; and

(IT) if the State has adopted alternate academic
achievement standards permitted under the
regulations promulgated to carry out section
6311(b)(1) of this title, measure the
achievement of children with disabilities
against those standards.

(ii1) Conduct of alternate assessments

The State conducts the alternate assessments
described in this subparagraph.

(D) Reports

The State educational agency (or, in the case of a
districtwide assessment, the local educational
agency) makes available to the public, and reports to
the public with the same frequency and in the same
detail as it reports on the assessment of nondisabled
children, the following:

(i) The number of children with disabilities
participating in regular assessments, and the
number of those children who were provided
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accommodations in order to participate in those
assessments.

(ii) The number of children with disabilities
participating in alternate assessments described in
subparagraph (C)(ii)(I).

(iii) The number of children with disabilities
participating in alternate assessments described in
subparagraph (C)(ii)(I).

(iv) The performance of children with disabilities
on regular assessments and on alternate
assessments (if the number of children with
disabilities participating in those assessments is
sufficient to yield statistically reliable information
and reporting that information will not reveal
personally identifiable information about an
individual  student), compared with the
achievement of all children, including children
with disabilities, on those assessments.

(E) Universal design

The State educational agency (or, in the case of a
districtwide assessment, the local educational
agency) shall, to the extent feasible, use universal
design principles in developing and administering
any assessments under this paragraph.

(17) Supplementation of state, local, and other Federal

funds

(A) Expenditures

Funds paid to a State under this subchapter will be
expended in accordance with all the provisions of
this subchapter.

(B) Prohibition against commingling

Funds paid to a State under this subchapter will not
be commingled with State funds.

(C) Prohibition against supplantation and conditions
for waiver by Secretary

Except as provided in section 1413 of this title,
funds paid to a State under this subchapter will be
used to supplement the level of Federal, State, and
local funds (including funds that are not under the
direct control of State or local educational agencies)
expended for special education and related services
provided to children with disabilities under this
subchapter and in no case to supplant such Federal,
State, and local funds, except that, where the State

provides clear and convincing evidence that all
children with disabilities have available to them a
free appropriate public education, the Secretary may
waive, in whole or in part, the requirements of this
subparagraph if the Secretary concurs with the
evidence provided by the State.

(18) Maintenance of State financial support

(A) In general

The State does not reduce the amount of State
financial support for special education and related
services for children with disabilities, or otherwise
made available because of the excess costs of
educating those children, below the amount of that
support for the preceding fiscal year.

(B) Reduction of funds for failure to maintain
support

The Secretary shall reduce the allocation of funds
under section 1411 of this title for any fiscal year
following the fiscal year in which the State fails to
comply with the requirement of subparagraph (A) by
the same amount by which the State fails to meet the
requirement.

(C) Waivers for exceptional or uncontrollable
circumstances

The Secretary may waive the requirement of
subparagraph (A) for a State, for 1 fiscal year at a
time, if the Secretary determines that--

(i) granting a waiver would be equitable due to
exceptional or uncontrollable circumstances such
as a natural disaster or a precipitous and
unforeseen decline in the financial resources of
the State; or

(ii) the State meets the standard in paragraph
(17)(C) for a waiver of the requirement to
supplement, and not to supplant, funds received
under this subchapter.

(D) Subsequent years

If, for any year, a State fails to meet the requirement
of subparagraph (A), including any year for which
the State is granted a waiver under subparagraph (C),
the financial support required of the State in future
years under subparagraph (A) shall be the amount
that would have been required in the absence of that
failure and not the reduced level of the State's
support.

Make a Difference in a Child’s Life 30

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

(19) Public participation

Prior to the adoption of any policies and procedures
needed to comply with this section (including any
amendments to such policies and procedures), the
State ensures that there are public hearings, adequate
notice of the hearings, and an opportunity for comment
available to the general public, including individuals
with disabilities and parents of children with
disabilities.

(20) Rule of construction

In complying with paragraphs (17) and (18), a State
may not use funds paid to it under this subchapter to
satisfy State-law mandated funding obligations to local
educational agencies, including funding based on
student attendance or enrollment, or inflation.

(21) State advisory panel
(A) In general

The State has established and maintains an advisory
panel for the purpose of providing policy guidance
with respect to special education and related services
for children with disabilities in the State.

(B) Membership

Such advisory panel shall consist of members
appointed by the Governor, or any other official
authorized under State law to make such
appointments, be representative of the State
population, and be composed of individuals
involved in, or concerned with, the education of
children with disabilities, including--

(i) parents of children with disabilities (ages birth
through 26);

(ii) individuals with disabilities;
(iii) teachers;

(iv) representatives of institutions of higher
education that prepare special education and
related services personnel;

(v) State and local education officials, including
officials who carry out activities under subtitle B
of title VII of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11431 et seq.);

(vi) administrators of programs for children with
disabilities;

(vii) representatives of other State agencies
involved in the financing or delivery of related
services to children with disabilities;

(viii) representatives of private schools and public
charter schools;

(ix) not less than 1 representative of a vocational,
community, or business organization concerned
with the provision of transition services to
children with disabilities;

(x) a representative from the State child welfare
agency responsible for foster care; and

(xi) representatives from the State juvenile and
adult corrections agencies.

(C) Special rule

A majority of the members of the panel shall be
individuals with disabilities or parents of children
with disabilities (ages birth through 26).

(D) Duties
The advisory panel shall--

(i) advise the State educational agency of unmet
needs within the State in the education of children
with disabilities;

(ii) comment publicly on any rules or regulations
proposed by the State regarding the education of
children with disabilities;

(iii) advise the State educational agency in
developing evaluations and reporting on data to
the Secretary under section 1418 of this title;

(iv) advise the State educational agency in
developing corrective action plans to address
findings identified in Federal monitoring reports
under this subchapter; and

(v) advise the State educational agency in
developing and implementing policies relating to
the coordination of services for children with
disabilities.

(22) Suspension and expulsion rates
(A) In general
The State educational agency examines data,

including data disaggregated by race and ethnicity,
to determine if significant discrepancies are
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occurring in the rate of long-term suspensions and
expulsions of children with disabilities--

(i) among local educational agencies in the State;
or

(ii) compared to such rates for nondisabled
children within such agencies.

(B) Review and revision of policies

If such discrepancies are occurring, the State
educational agency reviews and, if appropriate,
revises (or requires the affected State or local
educational agency to revise) its policies, procedures,
and practices relating to the development and
implementation of IEPs, the use of positive
behavioral interventions and supports, and
procedural safeguards, to ensure that such policies,
procedures, and practices comply with this chapter.

(23) Access to instructional materials
(A) In general

The State adopts the National Instructional Materials
Accessibility Standard for the purposes of providing
instructional materials to blind persons or other
persons with print disabilities, in a timely manner
after the publication of the National Instructional
Materials Accessibility Standard in the Federal
Register.

(B) Rights of State educational agency

Nothing in this paragraph shall be construed to
require any State educational agency to coordinate
with the National Instructional Materials Access
Center. If a State educational agency chooses not to
coordinate with the National Instructional Materials
Access Center, such agency shall provide an
assurance to the Secretary that the agency will
provide instructional materials to blind persons or
other persons with print disabilities in a timely
manner.

(C) Preparation and delivery of files

If a State educational agency chooses to coordinate
with the National Instructional Materials Access
Center, not later than 2 years after December 3, 2004,
the agency, as part of any print instructional
materials adoption process, procurement contract, or
other practice or instrument used for purchase of
print instructional materials, shall enter into a
written contract with the publisher of the print
instructional materials to--

(i) require the publisher to prepare and, on or
before delivery of the print instructional materials,
provide to the National Instructional Materials
Access Center electronic files containing the
contents of the print instructional materials using
the National Instructional Materials Accessibility
Standard; or

(ii) purchase instructional materials from the
publisher that are produced in, or may be rendered
in, specialized formats.

(D) Assistive technology

In carrying out this paragraph, the State educational
agency, to the maximum extent possible, shall work
collaboratively with the State agency responsible for
assistive technology programs.

(E) Definitions
In this paragraph:
(1) National Instructional Materials Access Center

The term "National Instructional Materials Access
Center" means the center established pursuant to

section 1474(e) of this title.

(i1) National Instructional Materials Accessibility
Standard

The term "National Instructional Materials
Accessibility Standard" has the meaning given the
term in section 1474(e)(3)(A) of this title.

(iii) Specialized formats

The term "specialized formats" has the meaning
given the term in section 1474(e)(3)(D) of this
title.

(24) Overidentification and disproportionality

The State has in effect, consistent with the purposes of
this chapter and with section 1418(d) of this title,
policies and procedures designed to prevent the
inappropriate overidentification or disproportionate
representation by race and ethnicity of children as
children with disabilities, including children with
disabilities with a particular impairment described in
section 1401 of this title.

(25) Prohibition on mandatory medication
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(A) In general

The State educational agency shall prohibit State
and local educational agency personnel from
requiring a child to obtain a prescription for a
substance covered by the Controlled Substances Act
(21 U.S.C. 801 et seq.) as a condition of attending
school, receiving an evaluation under subsection (a)
or (c) of section 1414 of this title, or receiving
services under this chapter.

(B) Rule of construction

Nothing in subparagraph (A) shall be construed to
create a Federal prohibition against teachers and
other school personnel consulting or sharing
classroom-based observations with parents or
guardians regarding a student's academic and
functional performance, or behavior in the
classroom or school, or regarding the need for
evaluation for special education or related services
under paragraph (3).

(b) State educational agency as provider of free
appropriate public education or direct services

If the State educational agency provides free appropriate
public education to children with disabilities, or provides
direct services to such children, such agency--

(1) shall comply with any additional requirements of
section 1413(a) of this title, as if such agency were a
local educational agency; and

(2) may use amounts that are otherwise available to
such agency under this subchapter to serve those
children without regard to section 1413(a)(2)(A)(i) of
this title (relating to excess costs).

(c) Exception for prior State plans
(1) In general

If a State has on file with the Secretary policies and
procedures that demonstrate that such State meets any
requirement of subsection (a) of this section, including
any policies and procedures filed under this subchapter
as in effect before the effective date of the Individuals
with Disabilities Education Improvement Act of 2004,
the Secretary shall consider such State to have met
such requirement for purposes of receiving a grant
under this subchapter.

(2) Modifications made by State

Subject to paragraph (3), an application submitted by a
State in accordance with this section shall remain in

effect until the State submits to the Secretary such
modifications as the State determines necessary. This
section shall apply to a modification to an application
to the same extent and in the same manner as this
section applies to the original plan.

(3) Modifications required by the Secretary

If, after the effective date of the Individuals with
Disabilities Education Improvement Act of 2004, the
provisions of this chapter are amended (or the
regulations developed to carry out this chapter are
amended), there is a new interpretation of this chapter
by a Federal court or a State's highest court, or there is
an official finding of noncompliance with Federal law
or regulations, then the Secretary may require a State
to modify its application only to the extent necessary to
ensure the State's compliance with this subchapter.

(d) Approval by the Secretary
(1) In general

If the Secretary determines that a State is eligible to
receive a grant under this subchapter, the Secretary
shall notify the State of that determination.

(2) Notice and hearing

The Secretary shall not make a final determination that
a State is not eligible to receive a grant under this
subchapter until after providing the State--

(A) with reasonable notice; and
(B) with an opportunity for a hearing.
(e) Assistance under other Federal programs

Nothing in this chapter permits a State to reduce medical
and other assistance available, or to alter eligibility,
under titles V and XIX of the Social Security Act [42
U.S.C.A. §§ 701 etseq. and 1396 et seq.] with respect to
the provision of a free appropriate public education for
children with disabilities in the State.

(f) By-pass for children in private schools
(1) In general

If, on December 2, 1983, a State educational agency
was prohibited by law from providing for the equitable
participation in special programs of children with
disabilities enrolled in private elementary schools and
secondary schools as required by subsection
(a)(10)(A) of this section, or if the Secretary
determines that a State educational agency, local
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educational agency, or other entity has substantially
failed or is unwilling to provide for such equitable
participation, then the Secretary shall, notwithstanding
such provision of law, arrange for the provision of
services to such children through arrangements that
shall be subject to the requirements of such subsection.

(2) Payments

If a State educational agency is dissatisfied with the
Secretary's final action after a proceeding under
subparagraph (A), such agency may, not later than
60 days after notice of such action, file with the
United States court of appeals for the circuit in
which such State is located a petition for review of
that action. A copy of the petition shall be forthwith

(A) Determination of amounts

If the Secretary arranges for services pursuant to this
subsection, the Secretary, after consultation with the
appropriate public and private school officials, shall
pay to the provider of such services for a fiscal year
an amount per child that does not exceed the amount
determined by dividing--

(i) the total amount received by the State under
this subchapter for such fiscal year; by

(ii) the number of children with disabilities served
in the prior year, as reported to the Secretary by
the State under section 1418 of this title.

(B) Withholding of certain amounts

Pending final resolution of any investigation or
complaint that may result in a determination under
this subsection, the Secretary may withhold from the
allocation of the affected State educational agency
the amount the Secretary estimates will be necessary
to pay the cost of services described in subparagraph

(A).
(C) Period of payments

The period under which payments are made under
subparagraph (A) shall continue until the Secretary
determines that there will no longer be any failure or
inability on the part of the State educational agency
to meet the requirements of subsection (a)(10)(A) of
this section.

(3) Notice and hearing
(A) In general

The Secretary shall not take any final action under
this subsection until the State educational agency
affected by such action has had an opportunity, for
not less than 45 days after receiving written notice
thereof, to submit written objections and to appear
before the Secretary or the Secretary's designee to
show cause why such action should not be taken.

(B) Review of action

transmitted by the clerk of the court to the Secretary.
The Secretary thereupon shall file in the court the
record of the proceedings on which the Secretary
based the Secretary's action, as provided in section
2112 of Title 28.

(C) Review of findings of fact

The findings of fact by the Secretary, if supported by
substantial evidence, shall be conclusive, but the
court, for good cause shown, may remand the case to
the Secretary to take further evidence, and the
Secretary may thereupon make new or modified
findings of fact and may modify the Secretary's
previous action, and shall file in the court the record
of the further proceedings. Such new or modified
findings of fact shall likewise be conclusive if
supported by substantial evidence.

(D) Jurisdiction of court of appeals; review by
United States Supreme Court

Upon the filing of a petition under subparagraph (B),
the United States court of appeals shall have
jurisdiction to affirm the action of the Secretary or to
set it aside, in whole or in part. The judgment of the
court shall be subject to review by the Supreme
Court of the United States upon certiorari or
certification as provided in section 1254 of Title 28.

§ 1413. Local educational agency eligibility

(a) In general

A local educational agency is eligible for assistance
under this subchapter for a fiscal year if such agency
submits a plan that provides assurances to the State
educational agency that the local educational agency
meets each of the following conditions:

(1) Consistency with State policies

The local educational agency, in providing for the
education of children with disabilities within its
jurisdiction, has in effect policies, procedures, and
programs that are consistent with the State policies and
procedures established under section 1412 of this title.

(2) Use of amounts
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(A) In general

Amounts provided to the local educational agency
under this subchapter shall be expended in
accordance with the applicable provisions of this
subchapter and--

(i) shall be used only to pay the excess costs of
providing special education and related services to
children with disabilities;

(ii) shall be used to supplement State, local, and
other Federal funds and not to supplant such
funds; and

(iii) shall not be used, except as provided in
subparagraphs (B) and (C), to reduce the level of
expenditures for the education of children with
disabilities made by the local educational agency
from local funds below the level of those
expenditures for the preceding fiscal year.

(B) Exception

Notwithstanding the restriction in subparagraph
(A)(iii), a local educational agency may reduce the
level of expenditures where such reduction is
attributable to--

(i) the voluntary departure, by retirement or
otherwise, or departure for just cause, of special
education personnel;

(ii) a decrease in the enrollment of children with
disabilities;

(iii) the termination of the obligation of the agency,
consistent with this subchapter, to provide a
program of special education to a particular child
with a disability that is an exceptionally costly
program, as determined by the State educational
agency, because the child--

(D) has left the jurisdiction of the agency;
(IT) has reached the age at which the obligation

of the agency to provide a free appropriate
public education to the child has terminated; or

(C) Adjustment to local fiscal effort in certain fiscal
years

(i) Amounts in excess

Notwithstanding clauses (ii)) and (iii) of
subparagraph (A), for any fiscal year for which the
allocation received by a local educational agency
under section 1411(f) of this title exceeds the
amount the local educational agency received for
the previous fiscal year, the local educational
agency may reduce the level of expenditures
otherwise required by subparagraph (A)(iii) by not
more than 50 percent of the amount of such
excess.

(i) Use of amounts to carry out activities under
ESEA

If a local educational agency exercises the
authority under clause (i), the agency shall use an
amount of local funds equal to the reduction in
expenditures under clause (i) to carry out activities
authorized under the Elementary and Secondary
Education Act of 1965 [20 U.S.C.A. § 6301 et

seq.].

(ii1) State prohibition

Notwithstanding clause (i), if a State educational
agency determines that a local educational agency
is unable to establish and maintain programs of
free appropriate public education that meet the
requirements of subsection (a) of this section or
the State educational agency has taken action
against the local educational agency under section
1416 of this title, the State educational agency
shall prohibit the local educational agency from
reducing the level of expenditures under clause (i)
for that fiscal year.

(iv) Special rule

The amount of funds expended by a local
educational agency under subsection (f) of this
section shall count toward the maximum amount
of expenditures such local educational agency
may reduce under clause (i).

(IIT) no longer needs such program of special
education; or

(iv) the termination of costly expenditures for
long-term purchases, such as the acquisition of
equipment or the construction of school facilities.

(D) Schoolwide programs under title I of the ESEA

Notwithstanding subparagraph (A) or any other
provision of this subchapter, a local educational
agency may use funds received under this
subchapter for any fiscal year to carry out a
schoolwide program under section 1114 of the
Elementary and Secondary Education Act of 1965
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[20 U.S.C.A. § 6314], except that the amount so
used in any such program shall not exceed--

(i) the number of children with disabilities
participating in the schoolwide program;
multiplied by

(ii)(I) the amount received by the local
educational agency under this subchapter for that
fiscal year; divided by

(II) the number of children with disabilities in the
jurisdiction of that agency.

(3) Personnel development

The local educational agency shall ensure that all
personnel necessary to carry out this subchapter are
appropriately and adequately prepared, subject to the
requirements of section 1412(a)(14) of this title and
section 2122 of the Elementary and Secondary
Education Act of 1965 [20 U.S.C.A. § 6622].

(4) Permissive use of funds
(A) Uses

Notwithstanding paragraph (2)(A) or section
1412(a)(17)(B) of this title (relating to commingled
funds), funds provided to the local educational
agency under this subchapter may be used for the
following activities:

(i) Services and aids that also benefit nondisabled
children

For the costs of special education and related
services, and supplementary aids and services,
provided in a regular class or other
education-related setting to a child with a
disability in accordance with the individualized
education program of the child, even if 1 or more
nondisabled children benefit from such services.

(i) Early intervening services

To develop and implement coordinated, early
intervening educational services in accordance
with subsection (f) of this section.

(ii1) High cost education and related services

To establish and implement cost or risk sharing
funds, consortia, or cooperatives for the local
educational agency itself, or for local educational
agencies working in a consortium of which the

local educational agency is a part, to pay for high
cost special education and related services.

(B) Administrative case management

A local educational agency may use funds received
under this subchapter to purchase appropriate
technology for recordkeeping, data collection, and
related case management activities of teachers and
related services personnel providing services
described in the individualized education program of
children with disabilities, that is needed for the
implementation of such case management activities.

(5) Treatment of charter schools and their students

In carrying out this subchapter with respect to charter
schools that are public schools of the local educational
agency, the local educational agency--

(A) serves children with disabilities attending those
charter schools in the same manner as the local
educational agency serves children with disabilities
in its other schools, including providing
supplementary and related services on site at the
charter school to the same extent to which the local
educational agency has a policy or practice of
providing such services on the site to its other public
schools; and

(B) provides funds under this subchapter to those
charter schools--

(i) on the same basis as the local educational
agency provides funds to the local educational
agency's other public schools, including
proportional distribution based on relative
enrollment of children with disabilities; and

(ii) at the same time as the agency distributes other
Federal funds to the agency's other public schools,
consistent with the State's charter school law.

(6) Purchase of instructional materials
(A) In general

Not later than 2 years after December 3, 2004, a
local educational agency that chooses to coordinate
with the National Instructional Materials Access
Center, when purchasing print instructional
materials, shall acquire the print instructional
materials in the same manner and subject to the same
conditions as a State educational agency acquires
print instructional materials under section

1412(a)(23) of this title.
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(B) Rights of local educational agency

Nothing in this paragraph shall be construed to
require a local educational agency to coordinate with
the National Instructional Materials Access Center.
If a local educational agency chooses not to
coordinate with the National Instructional Materials
Access Center, the local educational agency shall
provide an assurance to the State educational agency
that the local educational agency will provide
instructional materials to blind persons or other
persons with print disabilities in a timely manner.

(7) Information for State educational agency

The local educational agency shall provide the State
educational agency with information necessary to
enable the State educational agency to carry out its
duties under this subchapter, including, with respect to
paragraphs (15) and (16) of section 1412(a) of this title,
information relating to the performance of children
with disabilities participating in programs carried out
under this subchapter.

(8) Public information

The local educational agency shall make available to
parents of children with disabilities and to the general

agency shall consider such local educational agency or
State agency, as the case may be, to have met such
requirement for purposes of receiving assistance under
this subchapter.

(2) Modification made by local educational agency

Subject to paragraph (3), an application submitted by a
local educational agency in accordance with this
section shall remain in effect until the local educational
agency submits to the State educational agency such
modifications as the local educational agency
determines necessary.

(3) Modifications required by State educational agency

If, after the effective date of the Individuals with
Disabilities Education Improvement Act of 2004, the
provisions of this chapter are amended (or the
regulations developed to carry out this chapter are
amended), there is a new interpretation of this chapter
by Federal or State courts, or there is an official finding
of noncompliance with Federal or State law or
regulations, then the State educational agency may
require a local educational agency to modify its
application only to the extent necessary to ensure the
local educational agency's compliance with this
subchapter or State law.

public all documents relating to the eligibility of such
agency under this subchapter.

(c) Notification of local educational agency or State
agency in case of ineligibility

(9) Records regarding migratory children with
disabilities

If the State educational agency determines that a local
educational agency or State agency is not eligible under
this section, then the State educational agency shall
notify the local educational agency or State agency, as
the case may be, of that determination and shall provide
such local educational agency or State agency with
reasonable notice and an opportunity for a hearing.

The local educational agency shall cooperate in the
Secretary's efforts under  section 1308 of the
Elementary and Secondary Education Act of 1965 [20
US.CA. § 6398] to ensure the linkage of records
pertaining to migratory children with a disability for
the purpose of electronically exchanging, among the
States, health and educational information regarding
such children.

(d) Local educational agency compliance
(1) In general

(b) Exception for prior local plans If the State educational agency, after reasonable notice

and an opportunity for a hearing, finds that a local

(1) In general

If a local educational agency or State agency has on
file with the State educational agency policies and
procedures that demonstrate that such local
educational agency, or such State agency, as the case
may be, meets any requirement of subsection (a) of this
section, including any policies and procedures filed
under this subchapter as in effect before the effective
date of the Individuals with Disabilities Education
Improvement Act of 2004, the State educational

educational agency or State agency that has been
determined to be eligible under this section is failing to
comply with any requirement described in subsection
(a) of this section, the State educational agency shall
reduce or shall not provide any further payments to the
local educational agency or State agency until the State
educational agency is satisfied that the local
educational agency or State agency, as the case may be,
is complying with that requirement.

(2) Additional requirement
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Any State agency or local educational agency in
receipt of a notice described in paragraph (1) shall, by
means of public notice, take such measures as may be
necessary to bring the pendency of an action pursuant
to this subsection to the attention of the public within
the jurisdiction of such agency.

(3) Consideration

In carrying out its responsibilities under paragraph (1),
the State educational agency shall consider any
decision made in a hearing held under section 1415 of
this title that is adverse to the local educational agency
or State agency involved in that decision.

(e) Joint establishment of eligibility
(1) Joint establishment
(A) In general

A State educational agency may require a local
educational agency to establish its eligibility jointly
with another local educational agency if the State
educational agency determines that the local
educational agency will be ineligible under this
section because the local educational agency will not
be able to establish and maintain programs of
sufficient size and scope to effectively meet the
needs of children with disabilities.

(B) Charter school exception

A State educational agency may not require a charter
school that is a local educational agency to jointly
establish its eligibility under subparagraph (A)
unless the charter school is explicitly permitted to do
so under the State's charter school law.

(2) Amount of payments

If a State educational agency requires the joint
establishment of eligibility under paragraph (1), the
total amount of funds made available to the affected
local educational agencies shall be equal to the sum of
the payments that each such local educational agency
would have received under section 1411(f) of this title
if such agencies were eligible for such payments.

(3) Requirements

Local educational agencies that establish joint
eligibility under this subsection shall--

(A) adopt policies and procedures that are consistent

with the State's policies and procedures under

section 1412(a) of this title; and

(B) be jointly responsible for implementing
programs that receive assistance under this
subchapter.

(4) Requirements for educational service agencies
(A) In general

If an educational service agency is required by State
law to carry out programs under this subchapter, the
joint responsibilities given to local educational
agencies under this subsection shall--

(i) not apply to the administration and
disbursement of any payments received by that
educational service agency; and

(ii) be carried out only by that educational service
agency.

(B) Additional requirement

Notwithstanding any other provision of this
subsection, an educational service agency shall
provide for the education of children with
disabilities in the least restrictive environment, as
required by section 1412(a)(5) of this title.

(f) Early intervening services

(1) In general

A local educational agency may not use more than 15
percent of the amount such agency receives under this
subchapter for any fiscal year, less any amount
reduced by the agency pursuant to subsection (a)(2)(C)
of this section, if any, in combination with other
amounts (which may include amounts other than
education funds), to develop and implement
coordinated, early intervening services, which may
include interagency financing structures, for students
in kindergarten through grade 12 (with a particular
emphasis on students in kindergarten through grade 3)
who have not been identified as needing special
education or related services but who need additional
academic and behavioral support to succeed in a
general education environment.

(2) Activities
In implementing coordinated, early intervening

services under this subsection, a local educational
agency may carry out activities that include--
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(A) professional development (which may be
provided by entities other than local educational
agencies) for teachers and other school staff to
enable such personnel to deliver scientifically based
academic instruction and behavioral interventions,
including scientifically based literacy instruction,
and, where appropriate, instruction on the use of
adaptive and instructional software; and

(B) providing educational and behavioral
evaluations, services, and supports, including
scientifically based literacy instruction.

(3) Construction

Nothing in this subsection shall be construed to limit or
create a right to a free appropriate public education
under this subchapter.

(4) Reporting

Each local educational agency that develops and
maintains coordinated, early intervening services
under this subsection shall annually report to the State
educational agency on--

(A) the number of students served under this
subsection; and

(B) the number of students served under this
subsection who subsequently receive special
education and related services under this chapter
during the preceding 2-year period.

(5) Coordination with Elementary and Secondary
Education Act of 1965

Funds made available to carry out this subsection may
be used to carry out coordinated, early intervening
services aligned with activities funded by, and carried
out under, the Elementary and Secondary Education
Actof 1965 [20 U.S.C.A. § 6301 et seq.] if such funds
are used to supplement, and not supplant, funds made
available under the Elementary and Secondary
Education Act of 1965 for the activities and services
assisted under this subsection.

(g) Direct services by the State educational agency
(1) In general

A State educational agency shall use the payments that
would otherwise have been available to a local
educational agency or to a State agency to provide
special education and related services directly to
children with disabilities residing in the area served by

that local educational agency, or for whom that State
agency is responsible, if the State educational agency
determines that the local educational agency or State
agency, as the case may be--

(A) has not provided the information needed to
establish the eligibility of such local educational
agency or State agency under this section;

(B) is unable to establish and maintain programs of
free appropriate public education that meet the
requirements of subsection (a) of this section;

(C) is unable or unwilling to be consolidated with 1
or more local educational agencies in order to
establish and maintain such programs; or

(D) has 1 or more children with disabilities who can
best be served by a regional or State program or
service delivery system designed to meet the needs
of such children.

(2) Manner and location of education and services

The State educational agency may provide special
education and related services under paragraph (1) in
such manner and at such locations (including regional
or State centers) as the State educational agency
considers appropriate. Such education and services
shall be provided in accordance with this subchapter.

(h) State agency eligibility

Any State agency that desires to receive a subgrant for
any fiscal year under section 1411(f) of this title shall
demonstrate to the satisfaction of the State educational
agency that--

(1) all children with disabilities who are participating
in programs and projects funded under this subchapter
receive a free appropriate public education, and that
those children and their parents are provided all the
rights and procedural safeguards described in this
subchapter; and

(2) the agency meets such other conditions of this
section as the Secretary determines to be appropriate.

(i) Disciplinary information

The State may require that a local educational agency
include in the records of a child with a disability a
statement of any current or previous disciplinary action
that has been taken against the child and transmit such
statement to the same extent that such disciplinary
information is included in, and transmitted with, the
student records of nondisabled children. The statement
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may include a description of any behavior engaged in by
the child that required disciplinary action, a description
of the disciplinary action taken, and any other
information that is relevant to the safety of the child and
other individuals involved with the child. If the State
adopts such a policy, and the child transfers from 1
school to another, the transmission of any of the child's
records shall include both the child's current
individualized education program and any such
statement of current or previous disciplinary action that
has been taken against the child.

(j) State agency flexibility

(1) Adjustment to State fiscal effort in certain fiscal
years

For any fiscal year for which the allotment received by
a State under section 1411 of this title exceeds the
amount the State received for the previous fiscal year
and if the State in school year 2003-2004 or any
subsequent school year pays or reimburses all local
educational agencies within the State from State
revenue 100 percent of the non-Federal share of the
costs of special education and related services, the
State educational agency, notwithstanding paragraphs
(17) and (18) of section 1412(a) of this title and section
1412(b) of this title, may reduce the level of
expenditures from State sources for the education of
children with disabilities by not more than 50 percent
of the amount of such excess.

(2) Prohibition

Notwithstanding paragraph (1), if the Secretary
determines that a State educational agency is unable to
establish, maintain, or oversee programs of free
appropriate  public education that meet the
requirements of this subchapter, or that the State needs
assistance, intervention, or substantial intervention
under section 1416(d)(2)(A) of this title, the Secretary
shall prohibit the State educational agency from
exercising the authority in paragraph (1).

(3) Education activities

If a State educational agency exercises the authority
under paragraph (1), the agency shall use funds from
State sources, in an amount equal to the amount of the
reduction under paragraph (1), to support activities
authorized under the Elementary and Secondary
Education Act of 1965 [20 U.S.C.A. § 6301 etseq.] or
to support need based student or teacher higher
education programs.

(4) Report

For each fiscal year for which a State educational
agency exercises the authority under paragraph (1), the
State educational agency shall report to the Secretary
the amount of expenditures reduced pursuant to such
paragraph and the activities that were funded pursuant
to paragraph (3).

(5) Limitation

Notwithstanding paragraph (1), a State educational
agency may not reduce the level of expenditures
described in paragraph (1) if any local educational
agency in the State would, as a result of such reduction,
receive less than 100 percent of the amount necessary
to ensure that all children with disabilities served by
the local educational agency receive a free appropriate
public education from the combination of Federal
funds received under this chapter and State funds
received from the State educational agency.

§ 1414. Evaluations, eligibility determinations,
individualized education programs, and educational

placements

(a) Evaluations, parental consent, and reevaluations
(1) Initial evaluations
(A) In general

A State educational agency, other State agency, or
local educational agency shall conduct a full and
individual initial evaluation in accordance with this
paragraph and subsection (b) of this section, before
the initial provision of special education and related
services to a child with a disability under this part.

(B) Request for initial evaluation

Consistent with subparagraph (D), either a parent of
a child, or a State educational agency, other State
agency, or local educational agency may initiate a
request for an initial evaluation to determine if the
child is a child with a disability.

(C) Procedures
(1) In general

Such initial evaluation shall consist of

procedures--

(I) to determine whether a child is a child with a
disability (as defined in section 1401 of this
title) within 60 days of receiving parental
consent for the evaluation, or, if the State
establishes a timeframe within which the
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evaluation must be conducted, within such
timeframe; and

(IT) to determine the educational needs of such
child.

If the parent of such child does not provide
consent for an initial evaluation under clause
(1)(I), or the parent fails to respond to a request
to provide the consent, the local educational
agency may pursue the initial evaluation of the
child by utilizing the procedures described in
section 1415 of this title, except to the extent

(ii) Exception inconsistent with State law relating to such
parental consent.
The relevant timeframe in clause (i)(I) shall not

apply to a local educational agency if-- (IT) For services

(I) a child enrolls in a school served by the local
educational agency after the relevant timeframe
in clause (i)(I) has begun and prior to a
determination by the child's previous local
educational agency as to whether the child is a
child with a disability (as defined in section
1401 of this title), but only if the subsequent
local educational agency is making sufficient
progress to ensure a prompt completion of the
evaluation, and the parent and subsequent local
educational agency agree to a specific time
when the evaluation will be completed; or

(II) the parent of a child repeatedly fails or
refuses to produce the child for the evaluation.

(D) Parental consent

(1) In general
(I) Consent for initial evaluation

The agency proposing to conduct an initial
evaluation to determine if the child qualifies as
a child with a disability as defined in section
1401 of this title shall obtain informed consent
from the parent of such child before conducting
the evaluation. Parental consent for evaluation
shall not be construed as consent for placement
for receipt of special education and related
services.

(IT) Consent for services

An agency that is responsible for making a free
appropriate public education available to a child
with a disability under this subchapter shall seek
to obtain informed consent from the parent of
such child before providing special education
and related services to the child.

(i1) Absence of consent

() For initial evaluation

If the parent of such child refuses to consent to
services under clause  (i)(II), the local
educational agency shall not provide special
education and related services to the child by
utilizing the procedures described in section
1415 of this title.

(IIT) Effect on agency obligations

If the parent of such child refuses to consent to
the receipt of special education and related
services, or the parent fails to respond to a
request to provide such consent--

(aa) the local educational agency shall not be
considered to be in violation of the
requirement to make available a free
appropriate public education to the child for
the failure to provide such child with the
special education and related services for
which the local educational agency requests
such consent; and

(bb) the local educational agency shall not be
required to convene an IEP meeting or
develop an IEP under this section for the child
for the special education and related services
for which the local educational agency
requests such consent.

(iii) Consent for wards of the State

(I) In general

If the child is a ward of the State and is not
residing with the child's parent, the agency shall
make reasonable efforts to obtain the informed
consent from the parent (as defined in section
1401 of this title) of the child for an initial
evaluation to determine whether the child is a
child with a disability.

(II) Exception

The agency shall not be required to obtain
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informed consent from the parent of a child for
an initial evaluation to determine whether the
child is a child with a disability if--

(aa) despite reasonable efforts to do so, the
agency cannot discover the whereabouts of
the parent of the child;

(bb) the rights of the parents of the child have
been terminated in accordance with State law;
or

(cc) the rights of the parent to make
educational decisions have been subrogated
by a judge in accordance with State law and
consent for an initial evaluation has been
given by an individual appointed by the judge
to represent the child.

(E) Rule of construction

The screening of a student by a teacher or specialist
to determine appropriate instructional strategies for
curriculum implementation shall not be considered
to be an evaluation for eligibility for special
education and related services.

(2) Reevaluations
(A) In general

A local educational agency shall ensure that a
reevaluation of each child with a disability is
conducted in accordance with subsections (b) and
(¢) of this section--

(i) if the local educational agency determines that
the educational or related services needs,
including improved academic achievement and
functional performance, of the child warrant a
reevaluation; or

(i) if the child's parents or teacher requests a
reevaluation.

(B) Limitation

A reevaluation conducted under subparagraph (A)
shall occur--

(i) not more frequently than once a year, unless the
parent and the local educational agency agree
otherwise; and

(ii) at least once every 3 years, unless the parent
and the local educational agency agree that a

reevaluation is unnecessary.
(b) Evaluation procedures
(1) Notice

The local educational agency shall provide notice to
the parents of a child with a disability, in accordance
with subsections (b)(3), (b)(4), and (c) of section 1415
of this title, that describes any evaluation procedures
such agency proposes to conduct.

(2) Conduct of evaluation

In conducting the evaluation, the local educational
agency shall--

(A) use a variety of assessment tools and strategies
to gather relevant functional, developmental, and
academic information, including information
provided by the parent, that may assist in
determining--

(i) whether the child is a child with a disability;
and

(ii) the content of the child's individualized
education program, including information related
to enabling the child to be involved in and
progress in the general education curriculum, or,
for preschool children, to participate in
appropriate activities;

(B) not use any single measure or assessment as the
sole criterion for determining whether a child is a
child with a disability or determining an appropriate
educational program for the child; and

(C) use technically sound instruments that may
assess the relative contribution of cognitive and
behavioral factors, in addition to physical or
developmental factors.

(3) Additional requirements
Each local educational agency shall ensure that--

(A) assessments and other evaluation materials used
to assess a child under this section--

(i) are selected and administered so as not to be
discriminatory on a racial or cultural basis;

(ii) are provided and administered in the language
and form most likely to yield accurate information
on what the child knows and can do academically,
developmentally, and functionally, unless it is not
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feasible to so provide or administer;

(iii) are used for purposes for which the
assessments or measures are valid and reliable;

(iv) are administered by trained and
knowledgeable personnel; and

(v) are administered in accordance with any
instructions provided by the producer of such
assessments;

(B) the child is assessed in all areas of suspected
disability;

(C) assessment tools and strategies that provide
relevant information that directly assists persons in
determining the educational needs of the child are
provided; and

(D) assessments of children with disabilities who
transfer from 1 school district to another school
district in the same academic year are coordinated
with such children's prior and subsequent schools, as
necessary and as expeditiously as possible, to ensure
prompt completion of full evaluations.

(4) Determination of eligibility and educational need

Upon completion of the administration of assessments

and other evaluation measures--

(A) the determination of whether the child is a child
with a disability as defined in section 1401(3) of this
title and the educational needs of the child shall be
made by a team of qualified professionals and the

(C) limited English proficiency.
(6) Specific learning disabilities
(A) In general

Notwithstanding section 1406(b) of this title, when
determining whether a child has a specific learning
disability as defined in section 1401 of this title, a
local educational agency shall not be required to take
into consideration whether a child has a severe
discrepancy between achievement and intellectual
ability in oral expression, listening comprehension,
written expression, basic reading skill, reading
comprehension, mathematical calculation, or
mathematical reasoning.

(B) Additional authority

In determining whether a child has a specific
learning disability, a local educational agency may
use a process that determines if the child responds to
scientific, research-based intervention as a part of
the evaluation procedures described in paragraphs
(2) and (3).

(¢) Additional requirements for evaluation and
reevaluations

(1) Review of existing evaluation data

As part of an initial evaluation (if appropriate) and as
part of any reevaluation under this section, the IEP
Team and other qualified professionals, as appropriate,
shall--

parent of the child in accordance with paragraph (5);
and

(B) a copy of the evaluation report and the
documentation of determination of eligibility shall
be given to the parent.

(5) Special rule for eligibility determination

In making a determination of eligibility under
paragraph (4)(A), a child shall not be determined to be
a child with a disability if the determinant factor for
such determination is--

(A) lack of appropriate instruction in reading,
including in the essential components of reading
instruction (as defined in section 6368(3) of this
title);

(B) lack of instruction in math; or

(A) review existing evaluation data on the child,
including--

(i) evaluations and information provided by the
parents of the child;

(ii) current classroom-based, local, or State
assessments, and classroom-based observations;
and

(iii) observations by teachers and related services
providers; and

(B) on the basis of that review, and input from the
child's parents, identify what additional data, if any,
are needed to determine--

(i) whether the child is a child with a disability as
defined in section 1401(3) of this title, and the
educational needs of the child, or, in case of a
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reevaluation of a child, whether the child
continues to have such a disability and such
educational needs;

(i) the present levels of academic achievement
and related developmental needs of the child;

(iii) whether the child needs special education and
related services, or in the case of a reevaluation of
a child, whether the child continues to need
special education and related services; and

(iv) whether any additions or modifications to the
special education and related services are needed
to enable the child to meet the measurable annual
goals set out in the individualized education
program of the child and to participate, as
appropriate, in the general education curriculum.

(2) Source of data

The local educational agency shall administer such
assessments and other evaluation measures as may be
needed to produce the data identified by the IEP Team
under paragraph (1)(B).

(3) Parental consent

Each local educational agency shall obtain informed
parental consent, in accordance with subsection
(a)(1)(D) of this section, prior to conducting any
reevaluation of a child with a disability, except that
such informed parental consent need not be obtained if
the local educational agency can demonstrate that it
had taken reasonable measures to obtain such consent
and the child's parent has failed to respond.

(4) Requirements if additional data are not needed

If the IEP Team and other qualified professionals, as
appropriate, determine that no additional data are
needed to determine whether the child continues to be
a child with a disability and to determine the child's
educational needs, the local educational agency--

(A) shall notify the child's parents of--

(i) that determination and the reasons for the
determination; and

(ii) the right of such parents to request an
assessment to determine whether the child
continues to be a child with a disability and to
determine the child's educational needs; and

(B) shall not be required to conduct such an
assessment unless requested to by the child's

parents.
(5) Evaluations before change in eligibility
(A) In general

Except as provided in subparagraph (B), a local
educational agency shall evaluate a child with a
disability in accordance with this section before
determining that the child is no longer a child with a
disability.

(B) Exception
(1) In general

The evaluation described in subparagraph (A)
shall not be required before the termination of a
child's eligibility under this subchapter due to
graduation from secondary school with a regular
diploma, or due to exceeding the age eligibility for
a free appropriate public education under State
law.

(i) Summary of performance

For a child whose eligibility under this subchapter
terminates under circumstances described in
clause (i), a local educational agency shall provide
the child with a summary of the child's academic
achievement and functional performance, which
shall include recommendations on how to assist
the child in meeting the child's postsecondary
goals.

(d) Individualized education programs

(1) Definitions
In this chapter:
(A) Individualized education program
(1) In general
The term "individualized education program" or
"IEP" means a written statement for each child
with a disability that is developed, reviewed, and
revised in accordance with this section and that
includes--
(I) a statement of the child's present levels of

academic  achievement and  functional
performance, including--

(aa) how the child's disability affects the
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child's involvement and progress in the
general education curriculum;

(bb) for preschool children, as appropriate,
how the disability affects the child's
participation in appropriate activities; and

(cc) for children with disabilities who take
alternate assessments aligned to alternate
achievement standards, a description of
benchmarks or short-term objectives;

(IT) a statement of measurable annual goals,
including academic and functional goals,
designed to--

(aa) meet the child's needs that result from the
child's disability to enable the child to be
involved in and make progress in the general
education curriculum; and

(bb) meet each of the child's other
educational needs that result from the child's
disability;

(IIT) a description of how the child's progress
toward meeting the annual goals described in
subclause (II) will be measured and when
periodic reports on the progress the child is
making toward meeting the annual goals (such
as through the use of quarterly or other periodic
reports, concurrent with the issuance of report
cards) will be provided;

(IV) a statement of the special education and
related services and supplementary aids and
services, based on peer-reviewed research to the
extent practicable, to be provided to the child, or
on behalf of the child, and a statement of the
program modifications or supports for school
personnel that will be provided for the child--

(aa) to advance appropriately toward
attaining the annual goals;

(bb) to be involved in and make progress in
the general education curriculum in
accordance with subclause (I) and to
participate in extracurricular and other
nonacademic activities; and

(cc) to be educated and participate with other
children with disabilities and nondisabled
children in the activities described in this
subparagraph;

(V) an explanation of the extent, if any, to which

the child will not participate with nondisabled
children in the regular class and in the activities
described in subclause (IV)(cc);

(VI)(aa) a statement of any individual
appropriate accommodations that are necessary
to measure the academic achievement and
functional performance of the child on State and
districtwide assessments consistent with section

1412(a)(16)(A) of this title; and

(bb) if the IEP Team determines that the child
shall take an alternate assessment on a particular
State or districtwide assessment of student
achievement, a statement of why--

(AA) the child cannot participate in the
regular assessment; and

(BB) the particular alternate assessment
selected is appropriate for the child;

(VII) the projected date for the beginning of the
services and modifications described in
subclause (IV), and the anticipated frequency,
location, and duration of those services and
modifications; and

(VIII) beginning not later than the first IEP to
be in effect when the child is 16, and updated
annually thereafter--

(aa) appropriate measurable postsecondary
goals based upon age appropriate transition
assessments related to training, education,
employment, and, where appropriate,
independent living skills;

(bb) the transition services (including courses
of study) needed to assist the child in reaching
those goals; and

(cc) beginning not later than 1 year before the
child reaches the age of majority under State
law, a statement that the child has been
informed of the child's rights under this
chapter, if any, that will transfer to the child
on reaching the age of majority under section
1415(m) of this title.

(ii) Rule of construction

Nothing in this section shall be construed to
require--

(I) that additional information be included in a
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child's IEP beyond what is explicitly required in
this section; and

(IT) the IEP Team to include information under
1 component of a child's IEP that is already
contained under another component of such
IEP.

(B) Individualized education program team

The term "individualized education program team"
or "I[EP Team" means a group of individuals
composed of--

(i) the parents of a child with a disability;

(ii) not less than 1 regular education teacher of
such child (if the child is, or may be, participating
in the regular education environment);

(iii) not less than 1 special education teacher, or
where appropriate, not less than 1 special
education provider of such child,

(iv) a representative of the local educational
agency who--

(I) is qualified to provide, or supervise the
provision of, specially designed instruction to
meet the unique needs of children with
disabilities;

@) is knowledgeable about the general
education curriculum; and

(IID) is knowledgeable about the availability of
resources of the local educational agency;

(v) an individual who can interpret the
instructional implications of evaluation results,
who may be a member of the team described in
clauses (ii) through (vi);

(vi) at the discretion of the parent or the agency,
other individuals who have knowledge or special
expertise regarding the child, including related

services personnel as appropriate; and

(vii) whenever appropriate, the child with a
disability.

(C) IEP Team attendance
(i) Attendance not necessary

A member of the IEP Team shall not be required
to attend an IEP meeting, in whole or in part, if the

parent of a child with a disability and the local
educational agency agree that the attendance of
such member is not necessary because the
member's area of the curriculum or related
services is not being modified or discussed in the
meeting.

(i1) Excusal

A member of the IEP Team may be excused from
attending an IEP meeting, in whole or in part,
when the meeting involves a modification to or
discussion of the member's area of the curriculum
or related services, if--

(D) the parent and the local educational agency
consent to the excusal; and

(IT) the member submits, in writing to the parent
and the IEP Team, input into the development
of the IEP prior to the meeting.

(ii1) Written agreement and consent required

A parent's agreement under clause (i) and consent
under clause (ii) shall be in writing.

(D) IEP Team transition

In the case of a child who was previously served
under subchapter III of this chapter [20 U.S.C.A. §
1431 et seq.], an invitation to the initial IEP meeting
shall, at the request of the parent, be sent to the
subchapter III service coordinator or other
representatives of the subchapter III system to assist
with the smooth transition of services.

(2) Requirement that program be in effect

(A) In general

At the beginning of each school year, each local
educational agency, State educational agency, or
other State agency, as the case may be, shall have in
effect, for each child with a disability in the agency's
jurisdiction, an individualized education program, as
defined in paragraph (1)(A).

(B) Program for child aged 3 through 5

In the case of a child with a disability aged 3 through
5 (or, at the discretion of the State educational
agency, a 2-year-old child with a disability who will
turn age 3 during the school year), the IEP Team
shall consider the individualized family service plan
that contains the material described in section 1436
of this title, and that is developed in accordance with
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this section, and the individualized family service
plan may serve as the IEP of the child if using that
plan as the IEP is--

(i) consistent with State policy; and
(ii) agreed to by the agency and the child's parents.

(C) Program for children who transfer school
districts

(1) In general
(I) Transfer within the same State

In the case of a child with a disability who
transfers school districts within the same
academic year, who enrolls in a new school, and
who had an IEP that was in effect in the same
State, the local educational agency shall provide
such child with a free appropriate public
education, including services comparable to
those described in the previously held IEP, in
consultation with the parents until such time as
the local educational agency adopts the
previously held IEP or develops, adopts, and
implements a new IEP that is consistent with
Federal and State law.

(IT) Transfer outside State

In the case of a child with a disability who
transfers school districts within the same
academic year, who enrolls in a new school, and
who had an IEP that was in effect in another
State, the local educational agency shall provide
such child with a free appropriate public
education, including services comparable to
those described in the previously held IEP, in
consultation with the parents until such time as
the local educational agency conducts an
evaluation pursuant to subsection (a)(1) of this
section, if determined to be necessary by such
agency, and develops a new IEP, if appropriate,
that is consistent with Federal and State law.

(i1) Transmittal of records

To facilitate the transition for a child described in
clause (i)--

(I) the new school in which the child enrolls
shall take reasonable steps to promptly obtain
the child's records, including the IEP and
supporting documents and any other records
relating to the provision of special education or
related services to the child, from the previous

school in which the child was enrolled, pursuant
to_section 99.31(a)(2) of title 34, Code of
Federal Regulations; and

(IT) the previous school in which the child was
enrolled shall take reasonable steps to promptly
respond to such request from the new school.

(3) Development of IEP
(A) In general

In developing each child's IEP, the IEP Team,
subject to subparagraph (C), shall consider--

(i) the strengths of the child,

(ii) the concerns of the parents for enhancing the
education of their child;

(iii) the results of the initial evaluation or most
recent evaluation of the child; and

(iv) the academic, developmental, and functional
needs of the child.

(B) Consideration of special factors

The IEP Team shall--

(i) in the case of a child whose behavior impedes
the child's learning or that of others, consider the
use of positive behavioral interventions and
supports, and other strategies, to address that
behavior;

(ii) in the case of a child with limited English
proficiency, consider the language needs of the
child as such needs relate to the child's IEP;

(iii) in the case of a child who is blind or visually
impaired, provide for instruction in Braille and the
use of Braille unless the IEP Team determines,
after an evaluation of the child's reading and
writing skills, needs, and appropriate reading and
writing media (including an evaluation of the
child's future needs for instruction in Braille or the
use of Braille), that instruction in Braille or the use
of Braille is not appropriate for the child;

(iv) consider the communication needs of the
child, and in the case of a child who is deaf or hard
of hearing, consider the child's language and
communication needs, opportunities for direct
communications with peers and professional
personnel in the child's language and
communication mode, academic level, and full
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range of needs, including opportunities for direct
instruction in the child's language and
communication mode; and

(v) consider whether the child needs assistive
technology devices and services.

(C) Requirement with respect to regular education
teacher

A regular education teacher of the child, as a
member of the IEP Team, shall, to the extent
appropriate, participate in the development of the
IEP of the child, including the determination of
appropriate positive behavioral interventions and
supports, and other strategies, and the determination
of supplementary aids and services, program
modifications, and support for school personnel
consistent with paragraph (1)(A)(I)(IV).

(D) Agreement

In making changes to a child's IEP after the annual
IEP meeting for a school year, the parent of a child
with a disability and the local educational agency
may agree not to convene an IEP meeting for the
purposes of making such changes, and instead may
develop a written document to amend or modify the
child's current IEP.

(E) Consolidation of IEP Team meetings

To the extent possible, the local educational agency
shall encourage the consolidation of reevaluation
meetings for the child and other IEP Team meetings
for the child.

(F) Amendments

Changes to the IEP may be made either by the entire
IEP Team or, as provided in subparagraph (D), by
amending the IEP rather than by redrafting the entire
IEP. Upon request, a parent shall be provided with a
revised copy of the IEP with the amendments
incorporated.

(4) Review and revision of IEP
(A) In general

The local educational agency shall ensure that,
subject to subparagraph (B), the IEP Team--

(i) reviews the child's IEP periodically, but not
less frequently than annually, to determine
whether the annual goals for the child are being

achieved; and

(ii) revises the IEP as appropriate to address--

(I) any lack of expected progress toward the
annual goals and in the general education
curriculum, where appropriate;

(II) the results of any reevaluation conducted
under this section;

(IID) information about the child provided to, or
by, the parents, as described in subsection
(c)(1)(B) of this section;

(IV) the child's anticipated needs; or
(V) other matters.

(B) Requirement with respect to regular education
teacher

A regular education teacher of the child, as a
member of the IEP Team, shall, consistent with
paragraph (1)(C), participate in the review and
revision of the IEP of the child.

(5) Multi-year IEP demonstration

(A) Pilot program

(i) Purpose

The purpose of this paragraph is to provide an
opportunity for States to allow parents and local
educational agencies the opportunity for
long-term planning by offering the option of
developing a comprehensive multi-year IEP, not
to exceed 3 years, that is designed to coincide with
the natural transition points for the child.

(i1) Authorization
In order to carry out the purpose of this paragraph,
the Secretary is authorized to approve not more
than 15 proposals from States to carry out the
activity described in clause (i).
(iii) Proposal

(I) In general

A State desiring to participate in the program

under this paragraph shall submit a proposal to
the Secretary at such time and in such manner as
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the Secretary may reasonably require.
(IT) Content
The proposal shall include--

(aa) assurances that the development of a
multi-year IEP under this paragraph is
optional for parents;

(bb) assurances that the parent is required to
provide informed consent before a
comprehensive multi-year IEP is developed;

(cc) a list of required elements for each
multi-year IEP, including--

(AA) measurable goals pursuant to paragraph
(H(A)(@)(I), coinciding  with  natural
transition points for the child, that will enable
the child to be involved in and make progress
in the general education curriculum and that
will meet the child's other needs that result
from the child's disability; and

(BB) measurable annual goals for
determining progress toward meeting the
goals described in subitem (AA); and

(dd) a description of the process for the
review and revision of each multi-year IEP,
including--

(AA) areview by the IEP Team of the child's
multi-year IEP at each of the child's natural
transition points;

(BB) in years other than a child's natural
transition points, an annual review of the
child's IEP to determine the child's current
levels of progress and whether the annual
goals for the child are being achieved, and a

a review of the child's multi-year IEP rather
than or subsequent to an annual review.

(B) Report

Beginning 2 years after December 3, 2004, the
Secretary shall submit an annual report to the
Committee on Education and the Workforce of the
House of Representatives and the Committee on
Health, Education, Labor, and Pensions of the
Senate regarding the effectiveness of the program
under this paragraph and any specific
recommendations for broader implementation of
such program, including--

(i) reducing--

(I) the paperwork burden on teachers, principals,
administrators, and related service providers;
and

(II) noninstructional time spent by teachers in
complying with this subchapter;

(ii) enhancing longer-term educational planning;

(iii) improving positive outcomes for children
with disabilities;

(iv) promoting collaboration between IEP Team
members; and

(v) ensuring satisfaction of family members.
(C) Definition

In this paragraph, the term "natural transition points"
means those periods that are close in time to the
transition of a child with a disability from preschool
to elementary grades, from elementary grades to
middle or junior high school grades, from middle or
junior high school grades to secondary school grades,

requirement to amend the IEP, as appropriate,
to enable the child to continue to meet the
measurable goals set out in the IEP;

and from secondary school grades to post-secondary
activities, but in no case a period longer than 3 years.

(CC) if the IEP Team determines on the basis
of a review that the child is not making
sufficient progress toward the goals described
in the multi-year IEP, a requirement that the
local educational agency shall ensure that the
IEP Team carries out a more thorough review
of the IEP in accordance with paragraph (4)
within 30 calendar days; and

(6) Failure to meet transition objectives

If a participating agency, other than the local
educational agency, fails to provide the transition
services described in the IEP in accordance with
paragraph (1)(A)(1)(VIID), the local educational agency
shall reconvene the IEP Team to identify alternative
strategies to meet the transition objectives for the child
set out in the IEP.

(DD) at the request of the parent, a

requirement that the IEP Team shall conduct (7) Children with disabilities in adult prisons
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(A) In general

The following requirements shall not apply to
children with disabilities who are convicted as adults
under State law and incarcerated in adult prisons:

(i) The requirements contained in section
1412(a)(16) of this title and paragraph
(DH(A)(I)(VI) (relating to participation of children
with disabilities in general assessments).

(ii) The requirements of items (aa) and (bb) of
paragraph (1)(A)(i)(VIII) (relating to transition
planning and transition services), do not apply
with respect to such children whose eligibility
under this subchapter will end, because of such
children's age, before such children will be
released from prison.

(B) Additional requirement

If a child with a disability is convicted as an adult
under State law and incarcerated in an adult prison,
the child's IEP Team may modify the child's IEP or
placement notwithstanding the requirements of
sections 1412(a)(5)(A) of this title and paragraph
(1)(A) if the State has demonstrated a bona fide
security or compelling penological interest that
cannot otherwise be accommodated.

(e) Educational placements

Each local educational agency or State educational
agency shall ensure that the parents of each child with a
disability are members of any group that makes decisions
on the educational placement of their child.

(f) Alternative means of meeting participation

When conducting IEP Team meetings and placement
meetings pursuant to this section, section 1415(e) of this
title, and section 1415(f)(1)(B) of this title, and carrying
out administrative matters under section 1415 of this title
(such as scheduling, exchange of witness lists, and status
conferences), the parent of a child with a disability and a
local educational agency may agree to use alternative
means of meeting participation, such as video
conferences and conference calls.

§ 1414a. Omitted

§ 1415. Procedural safeguards

(a) Establishment of procedures

Any State educational agency, State agency, or local
educational agency that receives assistance under this
subchapter shall establish and maintain procedures in
accordance with this section to ensure that children with
disabilities and their parents are guaranteed procedural
safeguards with respect to the provision of a free
appropriate public education by such agencies.

(b) Types of procedures

The procedures required by this section shall include the
following:

(1) An opportunity for the parents of a child with a
disability to examine all records relating to such child
and to participate in meetings with respect to the
identification, evaluation, and educational placement
of the child, and the provision of a free appropriate
public education to such child, and to obtain an
independent educational evaluation of the child.

(2)(A) Procedures to protect the rights of the child
whenever the parents of the child are not known, the
agency cannot, after reasonable efforts, locate the
parents, or the child is a ward of the State, including
the assignment of an individual to act as a surrogate for
the parents, which surrogate shall not be an employee
of the State educational agency, the local educational
agency, or any other agency that is involved in the
education or care of the child. In the case of--

(i) a child who is a ward of the State, such surrogate
may alternatively be appointed by the judge
overseeing the child's care provided that the
surrogate meets the requirements of this paragraph;
and

(ii) an unaccompanied homeless youth as defined in
section 11434a(6) of Title 42, the local educational
agency shall appoint a surrogate in accordance with
this paragraph.

(B) The State shall make reasonable efforts to ensure
the assignment of a surrogate not more than 30 days
after there is a determination by the agency that the
child needs a surrogate.

(3) Written prior notice to the parents of the child, in
accordance with subsection (c)(1) of this section,
whenever the local educational agency--

(A) proposes to initiate or change; or

(B) refuses to initiate or change,

the identification, evaluation, or educational
placement of the child, or the provision of a free
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appropriate public education to the child.

(4) Procedures designed to ensure that the notice
required by paragraph (3) is in the native language of
the parents, unless it clearly is not feasible to do so.

(5) An opportunity for mediation, in accordance with
subsection (e) of this section.

(6) An opportunity for any party to present a
complaint--

(A) with respect to any matter relating to the
identification, evaluation, or educational placement
of the child, or the provision of a free appropriate
public education to such child; and

(B) which sets forth an alleged violation that
occurred not more than 2 years before the date the
parent or public agency knew or should have known
about the alleged action that forms the basis of the
complaint, or, if the State has an explicit time
limitation for presenting such a complaint under this
subchapter, in such time as the State law allows,
except that the exceptions to the timeline described
in subsection (f)(3)(D) of this section shall apply to
the timeline described in this subparagraph.

(7)(A) Procedures that require either party, or the
attorney representing a party, to provide due process
complaint notice in accordance with subsection (c)(2)
of this section (which shall remain confidential)--

(i) to the other party, in the complaint filed under
paragraph (6), and forward a copy of such notice to
the State educational agency; and

(ii) that shall include--

(I) the name of the child, the address of the
residence of the child (or available contact
information in the case of a homeless child), and
the name of the school the child is attending;

(ID) in the case of a homeless child or youth
(within the meaning of section 11434a(2) of Title
42, available contact information for the child and
the name of the school the child is attending;

(IID) a description of the nature of the problem of
the child relating to such proposed initiation or
change, including facts relating to such problem;
and

(IV) a proposed resolution of the problem to the
extent known and available to the party at the
time.

(B) A requirement that a party may not have a due
process hearing until the party, or the attorney
representing the party, files a notice that meets the
requirements of subparagraph (A)(ii).

(8) Procedures that require the State educational
agency to develop a model form to assist parents in
filing a complaint and due process complaint notice in
accordance with paragraphs (6) and (7), respectively.

(¢) Notification requirements

(1) Content of prior written notice

The notice required by subsection (b)(3) of this section
shall include--

(A) a description of the action proposed or refused
by the agency;

(B) an explanation of why the agency proposes or
refuses to take the action and a description of each
evaluation procedure, assessment, record, or report
the agency used as a basis for the proposed or
refused action;

(C) a statement that the parents of a child with a
disability have protection under the procedural
safeguards of this subchapter and, if this notice is not
an initial referral for evaluation, the means by which
a copy of a description of the procedural safeguards
can be obtained;

(D) sources for parents to contact to obtain
assistance in understanding the provisions of this
subchapter;

(E) a description of other options considered by the
IEP Team and the reason why those options were
rejected; and

(F) a description of the factors that are relevant to
the agency's proposal or refusal.

(2) Due process complaint notice
(A) Complaint

The due process complaint notice required under
subsection (b)(7)(A) of this section shall be deemed
to be sufficient unless the party receiving the notice
notifies the hearing officer and the other party in
writing that the receiving party believes the notice
has not met the requirements of subsection (b)(7)(A)
of this section.
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esponse to complaint
(B) Resp plai
(1) Local educational agency response
(I) In general

If the local educational agency has not sent a
prior written notice to the parent regarding the
subject matter contained in the parent's due
process complaint notice, such local
educational agency shall, within 10 days of
receiving the complaint, send to the parent a
response that shall include--

(aa) an explanation of why the agency
proposed or refused to take the action raised
in the complaint;

(bb) a description of other options that the
IEP Team considered and the reasons why
those options were rejected;

(cc) a description of each evaluation
procedure, assessment, record, or report the
agency used as the basis for the proposed or
refused action; and

(dd) a description of the factors that are
relevant to the agency's proposal or refusal.

(IT) Sufficiency

A response filed by a local educational agency
pursuant to subclause (I) shall not be construed
to preclude such local educational agency from
asserting that the parent's due process complaint
notice was insufficient where appropriate.

(i1) Other party response

Except as provided in clause (i), the non-
complaining party shall, within 10 days of
receiving the complaint, send to the complaint a
response that specifically addresses the issues
raised in the complaint.

(C) Timing
The party providing a hearing officer notification
under subparagraph (A) shall provide the
notification within 15 days of receiving the
complaint.

(D) Determination

Within 5 days of receipt of the notification provided
under subparagraph (C), the hearing officer shall

make a determination on the face of the notice of
whether the notification meets the requirements of
subsection (b)(7)(A) of this section, and shall
immediately notify the parties in writing of such
determination.

(E) Amended complaint notice
(i) In general

A party may amend its due process complaint
notice only if--

(I) the other party consents in writing to such
amendment and is given the opportunity to
resolve the complaint through a meeting held
pursuant to subsection (f)(1)(B) of this section;
or

(IT) the hearing officer grants permission,
except that the hearing officer may only grant
such permission at any time not later than 5
days before a due process hearing occurs.

(ii) Applicable timeline

The applicable timeline for a due process hearing
under this subchapter shall recommence at the
time the party files an amended notice, including
the timeline under subsection (f)(1)(B) of this
section.

(d) Procedural safeguards notice

(1) In general

(A) Copy to parents

A copy of the procedural safeguards available to the
parents of a child with a disability shall be given to
the parents only 1 time a year, except that a copy
also shall be given to the parents--

(i) upon initial referral or parental request for
evaluation;

(ii) upon the first occurrence of the filing of a
complaint under subsection (b)(6) of this section;
and
(iii) upon request by a parent.

(B) Internet website

A local educational agency may place a current copy

of the procedural safeguards notice on its Internet
website if such website exists.
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(2) Contents
The procedural safeguards notice shall include a full
explanation of the procedural safeguards, written in the
native language of the parents (unless it clearly is not
feasible to do so) and written in an easily
understandable manner, available under this section
and under regulations promulgated by the Secretary
relating to--

(A) independent educational evaluation;

(B) prior written notice;

(C) parental consent;

(D) access to educational records;

(E) the opportunity to present and resolve
complaints, including--

(i) the time period in which to make a complaint;

(ii) the opportunity for the agency to resolve the
complaint; and

(iii) the availability of mediation;

(F) the child's placement during pendency of due
process proceedings;

(G) procedures for students who are subject to
placement in an interim alternative educational

setting;

(H) requirements for unilateral placement by parents
of children in private schools at public expense;

(D) due process hearings, including requirements for
disclosure of evaluation results and
recommendations;

(J) State-level appeals (if applicable in that State);

(K) civil actions, including the time period in which
to file such actions; and

(L) attorneys' fees.

(e) Mediation

(1) In general

Any State educational agency or local educational

agency that receives assistance under this subchapter
shall ensure that procedures are established and

implemented to allow parties to disputes involving any
matter, including matters arising prior to the filing of a
complaint pursuant to subsection (b)(6) of this section,
to resolve such disputes through a mediation process.

(2) Requirements

Such procedures shall meet the
requirements:

following

(A) The procedures shall ensure that the mediation
process--

(i) is voluntary on the part of the parties;

(ii) is not used to deny or delay a parent's right to a
due process hearing under subsection (f) of this
section, or to deny any other rights afforded under
this subchapter; and

(iii) is conducted by a qualified and impartial
mediator who is trained in effective mediation
techniques.

(B) Opportunity to meet with a disinterested party

A local educational agency or a State agency may
establish procedures to offer to parents and schools
that choose not to use the mediation process, an
opportunity to meet, at a time and location
convenient to the parents, with a disinterested party
who is under contract with--

(i) a parent training and information center or
community parent resource center in the State
established under section 1471 or 1472 of this
title; or

(i) an appropriate alternative dispute resolution
entity,

to encourage the use, and explain the benefits,
of the mediation process to the parents.

(C) List of qualified mediators

The State shall maintain a list of individuals who are
qualified mediators and knowledgeable in laws and
regulations relating to the provision of special
education and related services.

(D) Costs
The State shall bear the cost of the mediation process,

including the costs of meetings described in
subparagraph (B).
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(E) Scheduling and location

Each session in the mediation process shall be
scheduled in a timely manner and shall be held in a
location that is convenient to the parties to the
dispute.

(F) Written agreement

In the case that a resolution is reached to resolve the
complaint through the mediation process, the parties
shall execute a legally binding agreement that sets
forth such resolution and that--

(i) states that all discussions that occurred during
the mediation process shall be confidential and
may not be used as evidence in any subsequent
due process hearing or civil proceeding;

(ii) is signed by both the parent and a
representative of the agency who has the authority
to bind such agency; and

(iii) is enforceable in any State court of competent
jurisdiction or in a district court of the United
States.

(G) Mediation discussions

Discussions that occur during the mediation process
shall be confidential and may not be used as
evidence in any subsequent due process hearing or
civil proceeding.

(f) Impartial due process hearing

(1) In general
(A) Hearing

Whenever a complaint has been received under
subsection (b)(6) or (k) of this section, the parents or
the local educational agency involved in such
complaint shall have an opportunity for an impartial
due process hearing, which shall be conducted by
the State educational agency or by the local
educational agency, as determined by State law or
by the State educational agency.

(B) Resolution session
(i) Preliminary meeting

Prior to the opportunity for an impartial due
process hearing under subparagraph (A), the local

educational agency shall convene a meeting with
the parents and the relevant member or members
of the IEP Team who have specific knowledge of
the facts identified in the complaint--

(I) within 15 days of receiving notice of the
parents' complaint;

(IT) which shall include a representative of the
agency who has decisionmaking authority on
behalf of such agency;

(III) which may not include an attorney of the
local educational agency unless the parent is
accompanied by an attorney; and

(IV) where the parents of the child discuss their
complaint, and the facts that form the basis of
the complaint, and the local educational agency
is provided the opportunity to resolve the
complaint,

unless the parents and the local educational
agency agree in writing to waive such
meeting, or agree to use the mediation
process described in subsection (e) of this
section.

(i1) Hearing

If the local educational agency has not resolved
the complaint to the satisfaction of the parents
within 30 days of the receipt of the complaint, the
due process hearing may occur, and all of the
applicable timelines for a due process hearing
under this subchapter shall commence.

(iii) Written settlement agreement

In the case that a resolution is reached to resolve
the complaint at a meeting described in clause (i),
the parties shall execute a legally binding
agreement that is--

(I) signed by both the parent and a
representative of the agency who has the
authority to bind such agency; and

(IT) enforceable in any State court of competent
jurisdiction or in a district court of the United
States.

(iv) Review period
If the parties execute an agreement pursuant to

clause (iii), a party may void such agreement
within 3 business days of the agreement's
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execution.
(2) Disclosure of evaluations and recommendations
(A) In general

Not less than 5 business days prior to a hearing
conducted pursuant to paragraph (1), each party
shall disclose to all other parties all evaluations
completed by that date, and recommendations based
on the offering party's evaluations, that the party
intends to use at the hearing.

(B) Failure to disclose

A hearing officer may bar any party that fails to
comply with subparagraph (A) from introducing the
relevant evaluation or recommendation at the
hearing without the consent of the other party.

(3) Limitations on hearing

(A) Person conducting hearing

A hearing officer conducting a hearing pursuant to
paragraph (1)(A) shall, at a minimum--

(i) not be--

(I) an employee of the State educational agency
or the local educational agency involved in the
education or care of the child; or

(II) a person having a personal or professional
interest that conflicts with the person's
objectivity in the hearing;

(ii) possess knowledge of, and the ability to
understand, the provisions of this chapter, Federal
and State regulations pertaining to this chapter,
and legal interpretations of this chapter by Federal
and State courts;

(iii) possess the knowledge and ability to conduct
hearings in accordance with appropriate, standard
legal practice; and

(iv) possess the knowledge and ability to render
and write decisions in accordance with
appropriate, standard legal practice.

(B) Subject matter of hearing
The party requesting the due process hearing shall

not be allowed to raise issues at the due process
hearing that were not raised in the notice filed under

subsection (b)(7) of this section, unless the other
party agrees otherwise.

(C) Timeline for requesting hearing

A parent or agency shall request an impartial due
process hearing within 2 years of the date the parent
or agency knew or should have known about the
alleged action that forms the basis of the complaint,
or, if the State has an explicit time limitation for
requesting such a hearing under this subchapter, in
such time as the State law allows.

(D) Exceptions to the timeline

The timeline described in subparagraph (C) shall not
apply to a parent if the parent was prevented from
requesting the hearing due to--

(i) specific misrepresentations by the local
educational agency that it had resolved the
problem forming the basis of the complaint; or

(ii) the local educational agency's withholding of
information from the parent that was required
under this subchapter to be provided to the parent.

(E) Decision of hearing officer
(1) In general

Subject to clause (ii), a decision made by a hearing
officer shall be made on substantive grounds
based on a determination of whether the child
received a free appropriate public education.

(i1) Procedural issues

In matters alleging a procedural violation, a
hearing officer may find that a child did not
receive a free appropriate public education only if
the procedural inadequacies--

(I) impeded the child's right to a free
appropriate public education;

(II) significantly impeded the parents'
opportunity to participate in the decisionmaking
process regarding the provision of a free
appropriate public education to the parents'
child; or

(III) caused a deprivation of educational
benefits.

(iii) Rule of construction
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Nothing in this subparagraph shall be construed to
preclude a hearing officer from ordering a local
educational agency to comply with procedural
requirements under this section.

(F) Rule of construction

Nothing in this paragraph shall be construed to affect
the right of a parent to file a complaint with the State
educational agency.

(g) Appeal

(1) In general

If the hearing required by subsection (f) of this section
is conducted by a local educational agency, any party
aggrieved by the findings and decision rendered in
such a hearing may appeal such findings and decision
to the State educational agency.

(2) Impartial review and independent decision

The State educational agency shall conduct an
impartial review of the findings and decision appealed
under paragraph (1). The officer conducting such
review shall make an independent decision upon
completion of such review.

(h) Safeguards

Any party to a hearing conducted pursuant to subsection
(f) or (k) of this section, or an appeal conducted pursuant
to subsection (g) of this section, shall be accorded--

(1) the right to be accompanied and advised by counsel
and by individuals with special knowledge or training
with respect to the problems of children with
disabilities;

(2) the right to present evidence and confront,
cross-examine, and compel the attendance of
witnesses;

(3) the right to a written, or, at the option of the parents,
electronic verbatim record of such hearing; and

(4) the right to written, or, at the option of the parents,
electronic findings of fact and decisions, which
findings and decisions--

(A) shall be made available to the public consistent
with the requirements of section 1417(b) of this title
(relating to the confidentiality of data, information,
and records); and

(B) shall be transmitted to the advisory panel

established pursuant to section 1412(a)(21) of this
title.

(1) Administrative procedures

(1) In general
(A) Decision made in hearing

A decision made in a hearing conducted pursuant to
subsection (f) or (k) of this section shall be final,
except that any party involved in such hearing may
appeal such decision under the provisions of
subsection (g) of this section and paragraph (2).

(B) Decision made at appeal

A decision made under subsection (g) of this section
shall be final, except that any party may bring an
action under paragraph (2).

(2) Right to bring civil action
(A) In general

Any party aggrieved by the findings and decision
made under subsection (f) or (k) of this section who
does not have the right to an appeal under subsection
(g) of this section, and any party aggrieved by the
findings and decision made under this subsection,
shall have the right to bring a civil action with
respect to the complaint presented pursuant to this
section, which action may be brought in any State
court of competent jurisdiction or in a district court
of the United States, without regard to the amount in
controversy.

(B) Limitation

The party bringing the action shall have 90 days
from the date of the decision of the hearing officer to
bring such an action, or, if the State has an explicit
time limitation for bringing such action under this
subchapter, in such time as the State law allows.

(C) Additional requirements

In any action brought under this paragraph, the
court--

(i) shall receive the records of the administrative
proceedings;

(ii) shall hear additional evidence at the request of
a party; and

(iii) basing its decision on the preponderance of
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the evidence, shall grant such relief as the court
determines is appropriate.

(3) Jurisdiction of district courts; attorneys' fees
(A) In general

The district courts of the United States shall have
jurisdiction of actions brought under this section
without regard to the amount in controversy.

(B) Award of attorneys' fees
(1) In general

In any action or proceeding brought under this
section, the court, in its discretion, may award
reasonable attorneys' fees as part of the costs--

(I) to a prevailing party who is the parent of a
child with a disability;

(II) to a prevailing party who is a State
educational agency or local educational agency
against the attorney of a parent who files a
complaint or subsequent cause of action that is
frivolous, unreasonable, or without foundation,
or against the attorney of a parent who
continued to litigate after the litigation clearly
became frivolous, unreasonable, or without
foundation; or

(IID) to a prevailing State educational agency or
local educational agency against the attorney of
a parent, or against the parent, if the parent's
complaint or subsequent cause of action was
presented for any improper purpose, such as to
harass, to cause unnecessary delay, or to
needlessly increase the cost of litigation.

(i1) Rule of construction

Nothing in this subparagraph shall be construed to
affect section 327 of the District of Columbia
Appropriations Act, 2005.

(C) Determination of amount of attorneys' fees

Fees awarded under this paragraph shall be based on
rates prevailing in the community in which the
action or proceeding arose for the kind and quality of
services furnished. No bonus or multiplier may be
used in calculating the fees awarded under this
subsection.

(D) Prohibition of attorneys' fees and related costs
for certain services

(1) In general

Attorneys' fees may not be awarded and related
costs may not be reimbursed in any action or
proceeding under this section for services
performed subsequent to the time of a written
offer of settlement to a parent if--

(I) the offer is made within the time prescribed
by Rule 68 of the Federal Rules of Civil
Procedure or, in the case of an administrative
proceeding, at any time more than 10 days
before the proceeding begins;

(IT) the offer is not accepted within 10 days;
and

(IIT) the court or administrative hearing officer
finds that the relief finally obtained by the
parents is not more favorable to the parents than
the offer of settlement.

(ii) IEP Team meetings

Attorneys' fees may not be awarded relating to any
meeting of the IEP Team unless such meeting is
convened as a result of an administrative
proceeding or judicial action, or, at the discretion
of the State, for a mediation described in
subsection (e) of this section.

(iii) Opportunity to resolve complaints

A meeting conducted pursuant to subsection
®(1)B)(i) of this section shall not be
considered--

(I) a meeting convened as a result of an
administrative hearing or judicial action; or

(II) an administrative hearing or judicial action
for purposes of this paragraph.

(E) Exception to prohibition on attorneys' fees and
related costs

Notwithstanding subparagraph (D), an award of
attorneys' fees and related costs may be made to a
parent who is the prevailing party and who was
substantially justified in rejecting the settlement
offer.

(F) Reduction in amount of attorneys' fees

Except as provided in subparagraph (G), whenever

Make a Difference in a Child’s Life 57

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

the court finds that--

(i) the parent, or the parent's attorney, during the
course of the action or proceeding, unreasonably
protracted the final resolution of the controversy;

(ii) the amount of the attorneys' fees otherwise
authorized to be awarded unreasonably exceeds
the hourly rate prevailing in the community for
similar services by attorneys of reasonably
comparable skill, reputation, and experience;

(iii) the time spent and legal services furnished
were excessive considering the nature of the
action or proceeding; or

(iv) the attorney representing the parent did not
provide to the local educational agency the
appropriate information in the notice of the
complaint described in subsection (b)(7)(A) of
this section,

the court shall reduce, accordingly, the amount
of the attorneys' fees awarded under this
section.

(G) Exception to reduction in amount of attorneys'
fees

The provisions of subparagraph (F) shall not apply
in any action or proceeding if the court finds that the
State or local educational agency unreasonably
protracted the final resolution of the action or
proceeding or there was a violation of this section.

(j) Maintenance of current educational placement

Except as provided in subsection (k)(4) of this section,
during the pendency of any proceedings conducted
pursuant to this section, unless the State or local
educational agency and the parents otherwise agree, the
child shall remain in the then- current educational
placement of the child, or, if applying for initial
admission to a public school, shall, with the consent of
the parents, be placed in the public school program until
all such proceedings have been completed.

(k) Placement in alternative educational setting
(1) Authority of school personnel
(A) Case-by-case determination
School personnel may consider any unique
circumstances on a case-by-case basis when

determining whether to order a change in placement
for a child with a disability who violates a code of

student conduct.
(B) Authority

School personnel under this subsection may remove
a child with a disability who violates a code of
student conduct from their current placement to an
appropriate interim alternative educational setting,
another setting, or suspension, for not more than 10
school days (to the extent such alternatives are
applied to children without disabilities).

(C) Additional authority

If school personnel seek to order a change in
placement that would exceed 10 school days and the
behavior that gave rise to the violation of the school
code is determined not to be a manifestation of the
child's disability pursuant to subparagraph (E), the
relevant disciplinary procedures applicable to
children without disabilities may be applied to the
child in the same manner and for the same duration
in which the procedures would be applied to children
without disabilities, except as provided in section
1412(a)(1) of this title although it may be provided
in an interim alternative educational setting.

(D) Services

A child with a disability who is removed from the
child's current placement under subparagraph (G)
(irrespective of whether the behavior is determined
to be a manifestation of the child's disability) or
subparagraph (C) shall--

(i) continue to receive educational services, as
provided in section 1412(a)(1) of this title, so as to
enable the child to continue to participate in the
general education curriculum, although in another
setting, and to progress toward meeting the goals
set out in the child's IEP; and

(i) receive, as appropriate, a functional behavioral
assessment, behavioral intervention services and
modifications, that are designed to address the
behavior violation so that it does not recur.

(E) Manifestation determination
(1) In general

Except as provided in subparagraph (B), within 10
school days of any decision to change the
placement of a child with a disability because of a
violation of a code of student conduct, the local
educational agency, the parent, and relevant
members of the IEP Team (as determined by the

Make a Difference in a Child’s Life 58

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

parent and the local educational agency) shall
review all relevant information in the student's file,
including the child s IEP, any teacher
observations, and any relevant information
provided by the parents to determine--

(D) if the conduct in question was caused by, or
had a direct and substantial relationship to, the
child's disability; or

(IT) if the conduct in question was the direct
result of the local educational agency's failure to
implement the IEP.

(i1) Manifestation

If the local educational agency, the parent, and
relevant members of the IEP Team determine that
either subclause (I) or (II) of clause (i) is
applicable for the child, the conduct shall be
determined to be a manifestation of the child's
disability.

(F) Determination that behavior was a manifestation

If the local educational agency, the parent, and
relevant members of the IEP Team make the
determination that the conduct was a manifestation
of the child's disability, the IEP Team shall--

(i) conduct a functional behavioral assessment,
and implement a behavioral intervention plan for
such child, provided that the local educational
agency had not conducted such assessment prior
to such determination before the behavior that
resulted in a change in placement described in
subparagraph (C) or (G);

(ii) in the situation where a behavioral
intervention plan has been developed, review the
behavioral intervention plan if the child already
has such a behavioral intervention plan, and
modify it, as necessary, to address the behavior;
and

(iii) except as provided in subparagraph (G),
return the child to the placement from which the
child was removed, unless the parent and the local
educational agency agree to a change of
placement as part of the modification of the
behavioral intervention plan.

(G) Special circumstances
School personnel may remove a student to an

interim alternative educational setting for not more
than 45 school days without regard to whether the

behavior is determined to be a manifestation of the
child's disability, in cases where a child--

(i) carries or possesses a weapon to or at school,
on school premises, or to or at a school function
under the jurisdiction of a State or local
educational agency;

(ii) knowingly possesses or uses illegal drugs, or
sells or solicits the sale of a controlled substance,
while at school, on school premises, or at a school
function under the jurisdiction of a State or local
educational agency; or

(iii) has inflicted serious bodily injury upon
another person while at school, on school
premises, or at a school function under the
jurisdiction of a State or local educational agency.

(H) Notification

Not later than the date on which the decision to take
disciplinary action is made, the local educational
agency shall notify the parents of that decision, and
of all procedural safeguards accorded under this
section.

(2) Determination of setting

The interim alternative educational setting in
subparagraphs (C) and (G) of paragraph (1) shall be
determined by the IEP Team.

(3) Appeal
(A) In general

The parent of a child with a disability who disagrees
with any decision regarding placement, or the
manifestation determination under this subsection,
or a local educational agency that believes that
maintaining the current placement of the child is
substantially likely to result in injury to the child or
to others, may request a hearing.

(B) Authority of hearing officer
(i) In general
A hearing officer shall hear, and make a
determination regarding, an appeal requested
under subparagraph (A).

(i1) Change of placement order

In making the determination under clause (i), the
hearing officer may order a change in placement
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of a child with a disability. In such situations, the
hearing officer may--

(I) return a child with a disability to the
placement from which the child was removed;
or

(IT) order a change in placement of a child with
a disability to an appropriate interim alternative
educational setting for not more than 45 school
days if the hearing officer determines that
maintaining the current placement of such child
is substantially likely to result in injury to the
child or to others.

(4) Placement during appeals

When an appeal under paragraph (3) has been
requested by either the parent or the local educational
agency--

(A) the child shall remain in the interim alternative
educational setting pending the decision of the
hearing officer or until the expiration of the time
period provided for in paragraph (1)(C), whichever
occurs first, unless the parent and the State or local
educational agency agree otherwise; and

(B) the State or local educational agency shall
arrange for an expedited hearing, which shall occur
within 20 school days of the date the hearing is
requested and shall result in a determination within
10 school days after the hearing.

(5) Protections for children not yet eligible for special
education and related services

(A) In general

A child who has not been determined to be eligible
for special education and related services under this
subchapter and who has engaged in behavior that
violates a code of student conduct, may assert any of
the protections provided for in this subchapter if the
local educational agency had knowledge (as
determined in accordance with this paragraph) that
the child was a child with a disability before the
behavior that precipitated the disciplinary action
occurred.

(B) Basis of knowledge

A local educational agency shall be deemed to have
knowledge that a child is a child with a disability if,
before the behavior that precipitated the disciplinary
action occurred--

(i) the parent of the child has expressed concern in
writing to supervisory or administrative personnel
of the appropriate educational agency, or a teacher
of the child, that the child is in need of special
education and related services;

(ii) the parent of the child has requested an
evaluation of the child pursuant to section

1414(a)(1)(B) of this title; or

(iii) the teacher of the child, or other personnel of
the local educational agency, has expressed
specific concerns about a pattern of behavior
demonstrated by the child, directly to the director
of special education of such agency or to other
supervisory personnel of the agency.

(C) Exception

A local educational agency shall not be deemed to
have knowledge that the child is a child with a
disability if the parent of the child has not allowed an
evaluation of the child pursuant to section 1414 of
this title or has refused services under this
subchapter or the child has been evaluated and it was
determined that the child was not a child with a
disability under this subchapter.

(D) Conditions that apply if no basis of knowledge
(i) In general

If a local educational agency does not have
knowledge that a child is a child with a disability
(in accordance with subparagraph (B) or (C)) prior
to taking disciplinary measures against the child,
the child may be subjected to disciplinary
measures applied to children without disabilities
who engaged in comparable behaviors consistent
with clause (ii).

(ii) Limitations

If a request is made for an evaluation of a child
during the time period in which the child is
subjected to disciplinary measures under this
subsection, the evaluation shall be conducted in an
expedited manner. If the child is determined to be
a child with a disability, taking into consideration
information from the evaluation conducted by the
agency and information provided by the parents,
the agency shall provide special education and
related services in accordance with this subchapter,
except that, pending the results of the evaluation,
the child shall remain in the educational
placement determined by school authorities.

Make a Difference in a Child’s Life 60

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

(6) Referral to and action by law enforcement and
judicial authorities

(A) Rule of construction

Nothing in this subchapter shall be construed to
prohibit an agency from reporting a crime
committed by a child with a disability to appropriate
authorities or to prevent State law enforcement and
judicial  authorities from exercising their
responsibilities with regard to the application of
Federal and State law to crimes committed by a child
with a disability.

(B) Transmittal of records

An agency reporting a crime committed by a child
with a disability shall ensure that copies of the
special education and disciplinary records of the
child are transmitted for consideration by the
appropriate authorities to whom the agency reports
the crime.

(7) Definitions
In this subsection:
(A) Controlled substance
The term "controlled substance" means a drug or

other substance identified under schedule I, II, III,
IV, or V in section 812(c) of Title 21.

(B) Illegal drug

The term 'illegal drug" means a controlled
substance but does not include a controlled
substance that is legally possessed or used under the
supervision of a licensed health-care professional or
that is legally possessed or used under any other
authority under that Act or under any other provision
of Federal law.

(C) Weapon
The term "weapon" has the meaning given the term

"dangerous weapon" under section 930(g)(2) of
Title 18.

(D) Serious bodily injury

The term "serious bodily injury" has the meaning
given the term "serious bodily injury" under
paragraph (3) of subsection (h) of section 1365 of
Title 18.

(1) Rule of construction

Nothing in this chapter shall be construed to restrict or
limit the rights, procedures, and remedies available under
the Constitution, the Americans with Disabilities Act of
1990 [42 U.S.C.A. § 12101 et seq.], title V of the
Rehabilitation Act of 1973 [29 U.S.C.A. § 791 et seq.],
or other Federal laws protecting the rights of children
with disabilities, except that before the filing of a civil
action under such laws seeking relief that is also
available under this subchapter, the procedures under
subsections (f) and (g) of this section shall be exhausted
to the same extent as would be required had the action
been brought under this subchapter.

(m) Transfer of parental rights at age of majority
(1) In general

A State that receives amounts from a grant under this
subchapter may provide that, when a child with a
disability reaches the age of majority under State law
(except for a child with a disability who has been
determined to be incompetent under State law)--

(A) the agency shall provide any notice required by
this section to both the individual and the parents;

(B) all other rights accorded to parents under this
subchapter transfer to the child;

(C) the agency shall notify the individual and the
parents of the transfer of rights; and

(D) all rights accorded to parents under this
subchapter transfer to children who are incarcerated
in an adult or juvenile Federal, State, or local
correctional institution.

(2) Special rule

If, under State law, a child with a disability who has
reached the age of majority under State law, who has
not been determined to be incompetent, but who is
determined not to have the ability to provide informed
consent with respect to the educational program of the
child, the State shall establish procedures for
appointing the parent of the child, or if the parent is not
available, another appropriate individual, to represent
the educational interests of the child throughout the
period of eligibility of the child under this subchapter.

(n) Electronic mail

A parent of a child with a disability may elect to receive
notices required under this section by an electronic mail
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(e-mail) communication, if the agency makes such
option available.

(o) Separate complaint

Nothing in this section shall be construed to preclude a
parent from filing a separate due process complaint on an
issue separate from a due process complaint already
filed.

§ 1416. Monitoring, technical assistance, and
enforcement

(a) Federal and State monitoring
(1) In general
The Secretary shall--

(A) monitor implementation of this subchapter
through--

(i) oversight of the exercise of general supervision
by the States, as required in section 1412(a)(11) of
this title; and

(ii) the State performance plans, described in
subsection (b) of this section;

(B) enforce this subchapter in accordance with
subsection (e) of this section; and

(C) require States to--

(i) monitor implementation of this subchapter by
local educational agencies; and

(ii) enforce this subchapter in accordance with
paragraph (3) and subsection (e) of this section.

(2) Focused monitoring

The primary focus of Federal and State monitoring
activities described in paragraph (1) shall be on--

(A) improving educational results and functional
outcomes for all children with disabilities; and

(B) ensuring that States meet the program
requirements under this part, with a particular
emphasis on those requirements that are most
closely related to improving educational results for
children with disabilities.

(3) Monitoring priorities

The Secretary shall monitor the States, and shall

require each State to monitor the local educational
agencies located in the State (except the State exercise
of general supervisory responsibility), using
quantifiable indicators in each of the following priority
areas, and using such qualitative indicators as are
needed to adequately measure performance in the
following priority areas:

(A) Provision of a free appropriate public education
in the least restrictive environment.

(B) State exercise of general supervisory authority,
including child find, effective monitoring, the use of
resolution sessions, mediation, voluntary binding
arbitration, and a system of transition services as
defined in sections 1401(34) and 1437(a)(9) of this
title.

(C) Disproportionate representation of racial and
ethnic groups in special education and related
services, to the extent the representation is the result
of inappropriate identification.

(4) Permissive areas of review
The Secretary shall consider other relevant

information and data, including data provided by
States under section 1418 of this title.

(b) State performance plans

(1) Plan
(A) In general

Not later than 1 year after December 3, 2004, each
State shall have in place a performance plan that
evaluates that State's efforts to implement the
requirements and purposes of this subchapter and
describes how the State will improve such
implementation.

(B) Submission for approval

Each State shall submit the State's performance plan
to the Secretary for approval in accordance with the
approval process described in subsection (c¢) of this
section.

(C) Review

Each State shall review its State performance plan at

least once every 6 years and submit any amendments
to the Secretary.

(2) Targets
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(A) In general

As a part of the State performance plan described
under paragraph (1), each State shall establish
measurable and rigorous targets for the indicators
established under the priority areas described in
subsection (a)(3) of this section.

(B) Data collection
(1) In general

Each State shall collect valid and reliable
information as needed to report annually to the
Secretary on the priority areas described in
subsection (a)(3) of this section.

(ii) Rule of construction

Nothing in this chapter shall be construed to
authorize the development of a nationwide
database of personally identifiable information on
individuals involved in studies or other collections
of data under this subchapter.

(C) Public reporting and privacy
(1) In general

The State shall use the targets established in the
plan and priority areas described in subsection
(a)(3) of this section to analyze the performance of
each local educational agency in the State in
implementing this subchapter.

(i1) Report
(D) Public report

The State shall report annually to the public on
the performance of each local educational
agency located in the State on the targets in the
State's performance plan. The State shall make
the State's performance plan available through
public means, including by posting on the
website of the State educational agency,
distribution to the media, and distribution
through public agencies.

(IT) State performance report
The State shall report annually to the Secretary

on the performance of the State under the State's
performance plan.

(iii) Privacy

The State shall not report to the public or the
Secretary any information on performance that
would result in the disclosure of personally
identifiable information about individual children
or where the available data is insufficient to yield
statistically reliable information.

(c) Approval process

(1) Deemed approval

The Secretary shall review (including the specific
provisions described in subsection (b) of this section)
each performance plan submitted by a State pursuant
to subsection (b)(1)(B) of this section and the plan
shall be deemed to be approved by the Secretary unless
the Secretary makes a written determination, prior to
the expiration of the 120-day period beginning on the
date on which the Secretary received the plan, that the
plan does not meet the requirements of this section,
including the specific provisions described in
subsection (b) of this section.

(2) Disapproval

The Secretary shall not finally disapprove a
performance plan, except after giving the State notice
and an opportunity for a hearing.

(3) Notification

If the Secretary finds that the plan does not meet the
requirements, in whole or in part, of this section, the
Secretary shall--

(A) give the State notice and an opportunity for a
hearing; and

(B) notify the State of the finding, and in such
notification shall--

(i) cite the specific provisions in the plan that do
not meet the requirements; and

(ii) request additional information, only as to the
provisions not meeting the requirements, needed
for the plan to meet the requirements of this
section.

(4) Response

If the State responds to the Secretary's notification
described in paragraph (3)(B) during the 30-day
period beginning on the date on which the State
received the notification, and resubmits the plan with
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the requested information described in paragraph
(3)(B)(ii), the Secretary shall approve or disapprove
such plan prior to the later of--

(A) the expiration of the 30-day period beginning on
the date on which the plan is resubmitted; or

(B) the expiration of the 120-day period described in
paragraph (1).

(5) Failure to respond

If the State does not respond to the Secretary's
notification described in paragraph (3)(B) during the
30-day period beginning on the date on which the State
received the notification, such plan shall be deemed to
be disapproved.

(d) Secretary's review and determination
(1) Review

The Secretary shall annually review the State
performance report submitted pursuant to subsection
(b)(2)(C)(1i)(IT) of this section in accordance with this
section.

(2) Determination
(A) In general

Based on the information provided by the State in
the State performance report, information obtained
through monitoring visits, and any other public
information made available, the Secretary shall
determine if the State--

(i) meets the requirements and purposes of this
subchapter;

(ii) needs assistance in implementing the
requirements of this subchapter;

(iii) needs intervention in implementing the
requirements of this subchapter; or

(iv) needs substantial intervention  in
implementing the requirements of this subchapter.

(B) Notice and opportunity for a hearing

For determinations made under clause (iii) or (iv) of
subparagraph (A), the Secretary shall provide
reasonable notice and an opportunity for a hearing
on such determination.

(1) Needs assistance

If the Secretary determines, for 2 consecutive years,
that a State needs assistance under subsection
(d)(2)(A)(i1)) of this section in implementing the
requirements of this subchapter, the Secretary shall
take 1 or more of the following actions:

(A) Advise the State of available sources of
technical assistance that may help the State address
the areas in which the State needs assistance, which
may include assistance from the Office of Special
Education Programs, other offices of the
Department of Education, other Federal agencies,
technical assistance providers approved by the
Secretary, and other federally funded nonprofit
agencies, and require the State to work with
appropriate entities. Such technical assistance may
include--

(i) the provision of advice by experts to address
the areas in which the State needs assistance,
including explicit plans for addressing the area for
concern within a specified period of time;

(i) assistance in identifying and implementing
professional development, instructional strategies,
and methods of instruction that are based on
scientifically based research;

(iii) designating and using distinguished
superintendents, principals, special education
administrators, special education teachers, and
other teachers to provide advice, technical
assistance, and support; and

(iv) devising additional approaches to providing
technical assistance, such as collaborating with
institutions of higher education, educational
service agencies, national centers of technical
assistance supported under subchapter IV of this
chapter [20 U.S.C.A. § 1450 et seq.], and private
providers of scientifically based technical
assistance.

(B) Direct the use of State-level funds under section
1411(e) of this title on the area or areas in which the
State needs assistance.

(C) Identify the State as a high-risk grantee and
impose special conditions on the State's grant under

this subchapter.

(2) Needs intervention

(e) Enforcement
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If the Secretary determines, for 3 or more consecutive
years, that a State needs intervention under subsection
(d)(2)(A)(iii) of this section in implementing the
requirements of this subchapter, the following shall
apply:

(A) The Secretary may take any of the actions
described in paragraph (1).

(B) The Secretary shall take 1 or more of the
following actions:

(i) Require the State to prepare a corrective action
plan or improvement plan if the Secretary
determines that the State should be able to correct
the problem within 1 year.

(ii) Require the State to enter into a compliance
agreement under section 457 of the General
Education Provisions Act [20 U.S.C.A. § 1234f],
if the Secretary has reason to believe that the State
cannot correct the problem within 1 year.

(iii) For each year of the determination, withhold
not less than 20 percent and not more than 50
percent of the State's funds under section 1411(e)
of this title, until the Secretary determines the
State has sufficiently addressed the areas in which
the State needs intervention.

(iv) Seek to recover funds under section 452 of the
General Education Provisions Act [20 U.S.C.A. §

1234a].

(v) Withhold, in whole or in part, any further
payments to the State under this subchapter
pursuant to paragraph (5).

(vi) Refer the matter for appropriate enforcement
action, which may include referral to the
Department of Justice.

(3) Needs substantial intervention

Notwithstanding paragraph (1) or (2), at any time that
the Secretary determines that a State needs substantial
intervention in implementing the requirements of this
subchapter or that there is a substantial failure to
comply with any condition of a State educational
agency's or local educational agency's eligibility under
this subchapter, the Secretary shall take 1 or more of
the following actions:

(A) Recover funds under section 452 of the General
Education Provisions Act [20 U.S.C.A. § 1234a].

(B) Withhold, in whole or in part, any further

payments to the State under this subchapter.

(C) Refer the case to the Office of the Inspector
General at the Department of Education.

(D) Refer the matter for appropriate enforcement
action, which may include referral to the Department
of Justice.

(4) Opportunity for hearing
(A) Withholding funds

Prior to withholding any funds under this section,
the Secretary shall provide reasonable notice and an
opportunity for a hearing to the State educational
agency involved.

(B) Suspension

Pending the outcome of any hearing to withhold
payments under subsection (b) of this section, the
Secretary may suspend payments to a recipient,
suspend the authority of the recipient to obligate
funds under this subchapter, or both, after such
recipient has been given reasonable notice and an
opportunity to show cause why future payments or
authority to obligate funds under this subchapter
should not be suspended.

(5) Report to Congress

The Secretary shall report to the Committee on
Education and the Workforce of the House of
Representatives and the Committee on Health,
Education, Labor, and Pensions of the Senate within
30 days of taking enforcement action pursuant to
paragraph (1), (2), or (3), on the specific action taken
and the reasons why enforcement action was taken.

(6) Nature of withholding
(A) Limitation

If the Secretary withholds further payments pursuant
to paragraph (2) or (3), the Secretary may
determine--

(i) that such withholding will be limited to
programs or projects, or portions of programs or
projects, that affected the  Secretary's
determination under subsection (d)(2) of this
section; or

(ii) that the State educational agency shall not
make further payments under this part to specified
State agencies or local educational agencies that
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caused or were involved in the Secretary's
determination under subsection (d)(2) of this
section.

(B) Withholding until rectified

Until the Secretary is satisfied that the condition that
caused the initial withholding has been substantially
rectified--

(i) payments to the State under this subchapter
shall be withheld in whole or in part; and

(ii) payments by the State educational agency
under this subchapter shall be limited to State
agencies and local educational agencies whose
actions did not cause or were not involved in the
Secretary's determination under subsection (d)(2)
of this section, as the case may be.

(7) Public attention

Any State that has received notice under subsection
(d)(2) of this section shall, by means of a public notice,
take such measures as may be necessary to bring the
pendency of an action pursuant to this subsection to the
attention of the public within the State.

(8) Judicial review
(A) In general

If any State is dissatisfied with the Secretary's action
with respect to the eligibility of the State under
section 1412 of this title, such State may, not later
than 60 days after notice of such action, file with the
United States court of appeals for the circuit in
which such State is located a petition for review of
that action. A copy of the petition shall be
transmitted by the clerk of the court to the Secretary.
The Secretary thereupon shall file in the court the
record of the proceedings upon which the Secretary's
action was based, as provided in section 2112 of
Title 28.

(B) Jurisdiction; review by United States Supreme
Court

Upon the filing of such petition, the court shall have
jurisdiction to affirm the action of the Secretary or to
set it aside, in whole or in part. The judgment of the
court shall be subject to review by the Supreme
Court of the United States upon certiorari or
certification as provided in section 1254 of Title 28.

(C) Standard of review

The findings of fact by the Secretary, if supported by
substantial evidence, shall be conclusive, but the
court, for good cause shown, may remand the case to
the Secretary to take further evidence, and the
Secretary may thereupon make new or modified
findings of fact and may modify the Secretary's
previous action, and shall file in the court the record
of the further proceedings. Such new or modified
findings of fact shall be conclusive if supported by
substantial evidence.

(f) State enforcement

If a State educational agency determines that a local
educational agency is not meeting the requirements of
this subchapter, including the targets in the State's
performance plan, the State educational agency shall
prohibit the local educational agency from reducing the
local educational agency's maintenance of effort under
section 1413(a)(2)(C) of this title for any fiscal year.

(g) Rule of construction

Nothing in this section shall be construed to restrict the
Secretary from utilizing any authority under the General
Education Provisions Act to monitor and enforce the
requirements of this chapter.

(h) Divided State agency responsibility

For purposes of this section, where responsibility for
ensuring that the requirements of this part are met with
respect to children with disabilities who are convicted as
adults under State law and incarcerated in adult prisons is
assigned to a public agency other than the State
educational agency pursuant to section 1412(a)(11)(C) of
this title, the Secretary, in instances where the Secretary
finds that the failure to comply substantially with the
provisions of this part are related to a failure by the
public agency, shall take appropriate corrective action to
ensure compliance with this subchapter, except that--

(1) any reduction or withholding of payments to the
State shall be proportionate to the total funds allotted
under section 1411 of this title to the State as the
number of eligible children with disabilities in adult
prisons under the supervision of the other public
agency is proportionate to the number of eligible
individuals with disabilities in the State under the
supervision of the State educational agency; and

(2) any withholding of funds under paragraph (1) shall
be limited to the specific agency responsible for the

failure to comply with this subchapter.

(i) Data capacity and technical assistance review
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The Secretary shall--

(1) review the data collection and analysis capacity of
States to ensure that data and information determined
necessary for implementation of this section is
collected, analyzed, and accurately reported to the
Secretary; and

(2) provide technical assistance (from funds reserved
under section 1411(c) of this title), where needed, to
improve the capacity of States to meet the data
collection requirements.

§ 1417. Administration

(a) Responsibilities of Secretary
The Secretary shall--

(1) cooperate with, and (directly or by grant or
contract) furnish technical assistance necessary to, a
State in matters relating to--

(A) the education of children with disabilities; and
(B) carrying out this subchapter; and

(2) provide short-term training programs and

institutes.

(b) Prohibition against Federal mandates, direction, or
control

Nothing in this chapter shall be construed to authorize an
officer or employee of the Federal Government to
mandate, direct, or control a State, local educational
agency, or school's specific instructional content,
academic achievement standards and assessments,
curriculum, or program of instruction.

(c) Confidentiality

The Secretary shall take appropriate action, in
accordance with section 1232g of this title, to ensure the
protection of the confidentiality of any personally
identifiable data, information, and records collected or
maintained by the Secretary and by State educational
agencies and local educational agencies pursuant to this
subchapter.

(d) Personnel
The Secretary is authorized to hire qualified personnel

necessary to carry out the Secretary's duties under
subsection (a) of this section, under section 1418 of this

title, and under part D of subchapter IV of this chapter
[20 U.S.C.A. § 1481 et seq.], without regard to the
provisions of Title 5, relating to appointments in the
competitive service and without regard to chapter 51 and
subchapter III of chapter 53 of such title relating to
classification and general schedule pay rates, except that
no more than 20 such personnel shall be employed at any
time.

(e) Model forms

Not later than the date that the Secretary publishes final
regulations under this chapter, to implement amendments
made by the Individuals with Disabilities Education
Improvement Act of 2004, the Secretary shall publish
and disseminate widely to States, local educational
agencies, and parent and community training and
information centers--

(1) a model IEP form;

(2) a model individualized family service plan (IFSP)
form;

(3) amodel form of the notice of procedural safeguards
described in section 1415(d) of this title; and

(4) a model form of the prior written notice described
in subsections (b)(3) and (c)(1) of section 1415 of this
title that is consistent with the requirements of this
subchapter and is sufficient to meet such requirements.

§ 1418. Program information

(a) In general

Each State that receives assistance under this subchapter,
and the Secretary of the Interior, shall provide data each
year to the Secretary of Education and the public on the
following:

(1)(A) The number and percentage of children with
disabilities, by race, ethnicity, limited English
proficiency status, gender, and disability category,
who are in each of the following separate categories:

(i) Receiving a free appropriate public education.
(ii) Participating in regular education.

(iii) In separate classes, separate schools or facilities,
or public or private residential facilities.

(iv) For each year of age from age 14 through 21,
stopped receiving special education and related
services because of program completion (including
graduation with a regular secondary school diploma),
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or other reasons, and the reasons why those children
stopped receiving special education and related
services.

(v)(I) Removed to an interim alternative educational
setting under section 1415(k)(1) of this title.

(IT) The acts or items precipitating those removals.

(ITI) The number of children with disabilities who
are subject to long-term suspensions or expulsions.

(B) The number and percentage of children with
disabilities, by race, gender, and ethnicity, who are
receiving early intervention services.

(C) The number and percentage of children with
disabilities, by race, gender, and ethnicity, who, from
birth through age 2, stopped receiving early
intervention services because of program completion
or for other reasons.

(D) The incidence and duration of disciplinary actions
by race, ethnicity, limited English proficiency status,
gender, and disability category, of children with
disabilities, including suspensions of 1 day or more.

(E) The number and percentage of children with
disabilities who are removed to alternative educational
settings or expelled as compared to children without
disabilities who are removed to alternative educational
settings or expelled.

(F) The number of due process complaints filed under
section 1415 of this title and the number of hearings
conducted.

(G) The number of hearings requested under section
1415(k) of this title and the number of changes in
placements ordered as a result of those hearings.

(H) The number of mediations held and the number of
settlement agreements reached through such
mediations.

(2) The number and percentage of infants and toddlers,
by race, and ethnicity, who are at risk of having
substantial developmental delays (as defined in section
1432 of this title), and who are receiving early
intervention services under subchapter III of this
chapter [20 U.S.C.A. § 1431 et seq.].

(3) Any other information that may be required by the
Secretary.

(1) Protection of identifiable data

The data described in subsection (a) of this section
shall be publicly reported by each State in a manner
that does not result in the disclosure of data identifiable
to individual children.

(2) Sampling

The Secretary may permit States and the Secretary of
the Interior to obtain the data described in subsection
(a) of this section through sampling.

(c) Technical assistance

The Secretary may provide technical assistance to States
to ensure compliance with the data collection and
reporting requirements under this chapter.

(d) Disproportionality
(1) In general

Each State that receives assistance under this
subchapter, and the Secretary of the Interior, shall
provide for the collection and examination of data to
determine if significant disproportionality based on
race and ethnicity is occurring in the State and the local
educational agencies of the State with respect to--

(A) the identification of children as children with
disabilities, including the identification of children
as children with disabilities in accordance with a
particular impairment described in section 1401(3)
of this title;

(B) the placement in particular educational settings
of such children; and

(C) the incidence, duration, and type of disciplinary
actions, including suspensions and expulsions.

(2) Review and revision of policies, practices, and
procedures

In the case of a determination of significant
disproportionality with respect to the identification of
children as children with disabilities, or the placement
in particular educational settings of such children, in
accordance with paragraph (1), the State or the
Secretary of the Interior, as the case may be, shall--

(A) provide for the review and, if appropriate,
revision of the policies, procedures, and practices
used in such identification or placement to ensure

(b) Data reporting that such policies, procedures, and practices comply
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with the requirements of this chapter;

(B) require any local educational agency identified
under paragraph (1) to reserve the maximum amount
of funds under section 1413(f) of this title to provide
comprehensive  coordinated early intervening
services to serve children in the local educational
agency, particularly children in those groups that
were significantly overidentified under paragraph
(1); and

(C) require the local educational agency to publicly
report on the revision of policies, practices, and

procedures described under subparagraph (A).

§ 1419. Preschool grants

(a) In general

The Secretary shall provide grants under this section to
assist States to provide special education and related
services, in accordance with this subchapter--

(1) to children with disabilities aged 3 through 5,
inclusive; and

(2) at the State's discretion, to 2-year-old children with
disabilities who will turn 3 during the school year.

(b) Eligibility

A State shall be eligible for a grant under this section if
such State--

(1) is eligible under section 1412 of this title to receive
a grant under this subchapter; and

(2) makes a free appropriate public education available
to all children with disabilities, aged 3 through 5,
residing in the State.

(c) Allocations to States
(1) In general
The Secretary shall allocate the amount made available
to carry out this section for a fiscal year among the
States in accordance with paragraph (2) or (3), as the
case may be.
(2) Increase in funds
If the amount available for allocations to States under

paragraph (1) for a fiscal year is equal to or greater
than the amount allocated to the States under this

section for the preceding fiscal year, those allocations
shall be calculated as follows:

(A) Allocation
(1) In general

Except as provided in subparagraph (B), the
Secretary shall--

(I) allocate to each State the amount the State
received under this section for fiscal year 1997;

(IT) allocate 85 percent of any remaining funds
to States on the basis of the States' relative
populations of children aged 3 through 5; and

(IIT) allocate 15 percent of those remaining
funds to States on the basis of the States' relative
populations of all children aged 3 through 5
who are living in poverty.

(i1) Data

For the purpose of making grants under this
paragraph, the Secretary shall use the most recent
population data, including data on children living
in poverty, that are available and satisfactory to
the Secretary.

(B) Limitations

Notwithstanding subparagraph (A), allocations
under this paragraph shall be subject to the
following:

(i) Preceding years

No State's allocation shall be less than its
allocation under this section for the preceding
fiscal year.

(i1) Minimum

No State's allocation shall be less than the greatest
of--

(I) the sum of--

(aa) the amount the State received under this
section for fiscal year 1997; and

(bb) 1/3 of 1 percent of the amount by which
the amount appropriated under subsection (j)
of this section for the fiscal year exceeds the
amount appropriated for this section for fiscal
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year 1997,
(IT) the sum of--

(aa) the amount the State received under this
section for the preceding fiscal year; and

(bb) that amount multiplied by the percentage
by which the increase in the funds
appropriated under this section from the
preceding fiscal year exceeds 1.5 percent; or

(IID) the sum of--

(aa) the amount the State received under this
section for the preceding fiscal year; and

(bb) that amount multiplied by 90 percent of
the percentage increase in the amount
appropriated under this section from the
preceding fiscal year.

(ii1) Maximum

Notwithstanding clause (ii), no State's allocation
under this paragraph shall exceed the sum of--

(I) the amount the State received under this
section for the preceding fiscal year; and

(IT) that amount multiplied by the sum of 1.5
percent and the percentage increase in the
amount appropriated under this section from the
preceding fiscal year.

(C) Ratable reductions

If the amount available for allocations under this
paragraph is insufficient to pay those allocations in
full, those allocations shall be ratably reduced,
subject to subparagraph (B)(i).

(3) Decrease in funds

If the amount available for allocations to States under
paragraph (1) for a fiscal year is less than the amount
allocated to the States under this section for the
preceding fiscal year, those allocations shall be
calculated as follows:

(A) Allocations
If the amount available for allocations is greater than
the amount allocated to the States for fiscal year

1997, each State shall be allocated the sum of--

(i) the amount the State received under this section

for fiscal year 1997; and

(ii) an amount that bears the same relation to any
remaining funds as the increase the State received
under this section for the preceding fiscal year
over fiscal year 1997 bears to the total of all such
increases for all States.

(B) Ratable reductions

If the amount available for allocations is equal to or
less than the amount allocated to the States for fiscal
year 1997, each State shall be allocated the amount
the State received for fiscal year 1997, ratably
reduced, if necessary.

(d) Reservation for State activities

(1) In general

Each State may reserve not more than the amount
described in paragraph (2) for administration and other
State-level activities in accordance with subsections
(e) and (f) of this section.

(2) Amount described

For each fiscal year, the Secretary shall determine and
report to the State educational agency an amount that is
25 percent of the amount the State received under this
section for fiscal year 1997, cumulatively adjusted by
the Secretary for each succeeding fiscal year by the
lesser of--

(A) the percentage increase, if any, from the
preceding fiscal year in the State's allocation under
this section; or

(B) the percentage increase, if any, from the
preceding fiscal year in the Consumer Price Index
For All Urban Consumers published by the Bureau
of Labor Statistics of the Department of Labor.

(e) State administration

(1) In general

For the purpose of administering this section
(including the coordination of activities under this
subchapter with, and providing technical assistance to,
other programs that provide services to children with
disabilities) a State may use not more than 20 percent
of the maximum amount the State may reserve under
subsection (d) of this section for any fiscal year.

(2) Administration of subchapter III
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Funds described in paragraph (1) may also be used for
the administration of subchapter III of this chapter [20

U.S.C.A. § 1431 et seq.].

(f) Other State-level activities

Each State shall use any funds the State reserves under
subsection (d) of this section and does not use for
administration under subsection (¢) of this section--

(1) for support services (including establishing and
implementing the mediation process required by
section 1415(e) of this title), which may benefit
children with disabilities younger than 3 or older than
5 as long as those services also benefit children with
disabilities aged 3 through 5;

(2) for direct services for children eligible for services
under this section;

(3) for activities at the State and local levels to meet the
performance goals established by the State under
section 1412(a)(15) of this title;

(4) to supplement other funds used to develop and
implement a statewide coordinated services system
designed to improve results for children and families,
including children with disabilities and their families,
but not more than 1 percent of the amount received by
the State under this section for a fiscal year;

(5) to provide early intervention services (which shall
include an educational component that promotes
school readiness and incorporates preliteracy,
language, and numeracy skills) in accordance with
subchapter III of this chapter [20 U.S.C.A. § 1431 et
seq.] to children with disabilities who are eligible for
services under this section and who previously
received services under subchapter III of this chapter
[20 U.S.C.A. § 1431 et seq.] until such children enter,
or are eligible under State law to enter, kindergarten;
or

(6) at the State's discretion, to continue service
coordination or case management for families who
receive services under subchapter III of this chapter
[20 U.S.C.A. § 1431 etseq.].

(g) Subgrants to local educational agencies

(1) Subgrants required

Each State that receives a grant under this section for
any fiscal year shall distribute all of the grant funds

that the State does not reserve under subsection (d) of
this section to local educational agencies in the State
that have established their eligibility under section
1413 of this title, as follows:

(A) Base payments

The State shall first award each local educational
agency described in paragraph (1) the amount that
agency would have received under this section for
fiscal year 1997 if the State had distributed 75
percent of its grant for that year under section
1419(c)(3) of this title, as such section was then in
effect.

(B) Allocation of remaining funds

After making allocations under subparagraph (A),
the State shall--

(i) allocate 85 percent of any remaining funds to
those local educational agencies on the basis of
the relative numbers of children enrolled in public
and private elementary schools and secondary
schools within the local educational agency's
jurisdiction; and

(ii) allocate 15 percent of those remaining funds to
those local educational agencies in accordance
with their relative numbers of children living in
poverty, as determined by the State educational
agency.

(2) Reallocation of funds

If a State educational agency determines that a local
educational agency is adequately providing a free
appropriate public education to all children with
disabilities aged 3 through 5 residing in the area served
by the local educational agency with State and local
funds, the State educational agency may reallocate any
portion of the funds under this section that are not
needed by that local educational agency to provide a
free appropriate public education to other local
educational agencies in the State that are not
adequately providing special education and related
services to all children with disabilities aged 3 through
5 residing in the areas the other local educational
agencies serve.

(h) Subchapter III inapplicable

Subchapter III of this chapter [20 U.S.C.A. § 1431 et
seq.] does not apply to any child with a disability
receiving a free appropriate public education, in
accordance with this subchapter, with funds received
under this section.
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(i) State defined

In this section, the term "State" means each of the 50
States, the District of Columbia, and the Commonwealth
of Puerto Rico.

(j) Authorization of appropriations

There are authorized to be appropriated to carry out this
section such sums as may be necessary.

Subchapter III.
Infants and Toddlers with
Disabilities

§ 1431. Findings and policy

(a) Findings

Congress finds that there is an urgent and substantial
need--

(1) to enhance the development of infants and toddlers
with disabilities, to minimize their potential for
developmental delay, and to recognize the significant
brain development that occurs during a child's first 3
years of life;

(2) to reduce the educational costs to our society,
including our Nation's schools, by minimizing the need
for special education and related services after infants
and toddlers with disabilities reach school age;

(3) to maximize the potential for individuals with
disabilities to live independently in society;

(4) to enhance the capacity of families to meet the
special needs of their infants and toddlers with
disabilities; and

(5) to enhance the capacity of State and local agencies
and service providers to identify, evaluate, and meet
the needs of all children, particularly minority,
low-income, inner city, and rural children, and infants
and toddlers in foster care.

(b) Policy

It is the policy of the United States to provide financial
assistance to States--

(1) to develop and implement a statewide,
comprehensive, coordinated, multidisciplinary,
interagency system that provides early intervention

services for infants and toddlers with disabilities and
their families;

(2) to facilitate the coordination of payment for early
intervention services from Federal, State, local, and
private sources (including public and private insurance
coverage);

(3) to enhance State capacity to provide quality early
intervention services and expand and improve existing
early intervention services being provided to infants
and toddlers with disabilities and their families; and

(4) to encourage States to expand opportunities for
children under 3 years of age who would be at risk of
having substantial developmental delay if they did not
receive early intervention services.

§ 1432. Definitions

In this subchapter:
(1) At-risk infant or toddler

The term '"at-risk infant or toddler" means an
individual under 3 years of age who would be at risk of
experiencing a substantial developmental delay if early
intervention services were not provided to the
individual.

(2) Council

The term "council" means a State interagency
coordinating council established under section 1441 of
this title.

(3) Developmental delay

The term "developmental delay", when used with
respect to an individual residing in a State, has the
meaning given such term by the State under section

1435(a)(1) of this title.
(4) Early intervention services

The term "early intervention services"

developmental services that--

means

(A) are provided under public supervision;

(B) are provided at no cost except where Federal or
State law provides for a system of payments by
families, including a schedule of sliding fees;

(C) are designed to meet the developmental needs of
an infant or toddler with a disability, as identified by
the individualized family service plan team, in any 1
or more of the following areas:
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(i) physical development;
(ii) cognitive development;
(iif) communication development;
(iv) social or emotional development; or
(v) adaptive development;
(D) meet the standards of the State in which the
services are provided, including the requirements of
this subchapter;
(E) include--
(i) family training, counseling, and home visits;
(ii) special instruction;
(iii) speech-language pathology and audiology
services, and sign language and cued language
services;
(iv) occupational therapy;
(v) physical therapy;
(vi) psychological services;
(vii) service coordination services;
(viii) medical services only for diagnostic or

evaluation purposes;

(ix) early identification, screening, and
assessment services;

(x) health services necessary to enable the infant
or toddler to benefit from the other early
intervention services;

(xi) social work services;

(xii) vision services;

(xiii) assistive technology devices and assistive
technology services; and

(xiv) transportation and related costs that are
necessary to enable an infant or toddler and the
infant's or toddler's family to receive another
service described in this paragraph;

(F) are provided by qualified personnel, including--

(i) special educators;

(i) speech-language
audiologists;

pathologists and

(iii) occupational therapists;
(iv) physical therapists;

(v) psychologists;

(vi) social workers;

(vii) nurses;

(viii) registered dietitians;
(ix) family therapists;

(x) vision specialists, including ophthalmologists
and optometrists;

(xi) orientation and mobility specialists; and
(xii) pediatricians and other physicians;

(G) to the maximum extent appropriate, are
provided in natural environments, including the
home, and community settings in which children
without disabilities participate; and

(H) are provided in conformity with an
individualized family service plan adopted in
accordance with section 1436 of this title.

(5) Infant or toddler with a disability

The term "infant or toddler with a disability'--

(A) means an individual under 3 years of age who
needs early intervention services because the
individual--

(i) is experiencing developmental delays, as
measured by appropriate diagnostic instruments
and procedures in 1 or more of the areas of
cognitive development, physical development,
communication development, social or emotional
development, and adaptive development; or

(ii) has a diagnosed physical or mental condition
that has a high probability of resulting in
developmental delay; and

(B) may also include, at a State's discretion--

(i) at-risk infants and toddlers; and
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(ii) children with disabilities who are eligible for
services under section 1419 of this title and who
previously received services under this subchapter
until such children enter, or are eligible under
State law to enter, kindergarten or elementary
school, as appropriate, provided that any programs
under this subchapter serving such children shall
include--

(I) an educational component that promotes
school readiness and incorporates pre-literacy,
language, and numeracy skills; and

(IT) a written notification to parents of their
rights and responsibilities in determining
whether their child will continue to receive
services under this subchapter or participate in
preschool programs under section 1419 of this
title.

§ 1433. General authority

The Secretary shall, in accordance with this subchapter,
make grants to States (from their allotments under
section 1443 of this title) to assist each State to maintain
and implement a statewide, comprehensive, coordinated,
multidisciplinary, interagency system to provide early
intervention services for infants and toddlers with
disabilities and their families.

§ 1434. Eligibility

In order to be eligible for a grant under section 1433 of
this title, a State shall provide assurances to the Secretary
that the State--

(1) has adopted a policy that appropriate early
intervention services are available to all infants and
toddlers with disabilities in the State and their families,
including Indian infants and toddlers with disabilities
and their families residing on a reservation
geographically located in the State, infants and
toddlers with disabilities who are homeless children
and their families, and infants and toddlers with
disabilities who are wards of the State; and

(2) has in effect a statewide system that meets the
requirements of section 1435 of this title.

§ 1435. Requirements for statewide system

(a) In general

A statewide system described in section 1433 of this title
shall include, at a minimum, the following components:

(1) A rigorous definition of the term "developmental
delay" that will be used by the State in carrying out
programs under this subchapter in order to
appropriately identify infants and toddlers with
disabilities that are in need of services under this
subchapter.

(2) A State policy that is in effect and that ensures that
appropriate early intervention services based on
scientifically based research, to the extent practicable,
are available to all infants and toddlers with disabilities
and their families, including Indian infants and
toddlers with disabilities and their families residing on
a reservation geographically located in the State and
infants and toddlers with disabilities who are homeless
children and their families.

(3 A timely, comprehensive, multidisciplinary
evaluation of the functioning of each infant or toddler
with a disability in the State, and a family-directed
identification of the needs of each family of such an
infant or toddler, to assist appropriately in the
development of the infant or toddler.

(4) For each infant or toddler with a disability in the
State, an individualized family service plan in
accordance with section 1436 of this title, including
service coordination services in accordance with such
service plan.

(5) A comprehensive child find system, consistent with
subchapter II of this chapter [20 U.S.C.A. § 1411 et
seq.], including a system for making referrals to
service providers that includes timelines and provides
for participation by primary referral sources and that
ensures rigorous standards for appropriately
identifying infants and toddlers with disabilities for
services under this subchapter that will reduce the need
for future services.

(6) A public awareness program focusing on early
identification of infants and toddlers with disabilities,
including the preparation and dissemination by the
lead agency designated or established under paragraph
(10) to all primary referral sources, especially hospitals
and physicians, of information to be given to parents,
especially to inform parents with premature infants, or
infants with other physical risk factors associated with
learning or developmental complications, on the
availability of early intervention services under this
subchapter and of services under section 1419 of this
title, and procedures for assisting such sources in
disseminating such information to parents of infants
and toddlers with disabilities.

(7) A central directory that includes information on
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early intervention services, resources, and experts
available in the State and research and demonstration
projects being conducted in the State.

(8) A comprehensive system of personnel
development, including  the training of
paraprofessionals and the training of primary referral
sources with respect to the basic components of early
intervention services available in the State that--

(A) shall include--

(i) implementing innovative strategies and
activities for the recruitment and retention of early
education service providers;

(ii) promoting the preparation of early
intervention providers who are fully and
appropriately  qualified to provide early
intervention services under this subchapter; and

(iii) training personnel to coordinate transition
services for infants and toddlers served under this
subchapter from a program providing -early
intervention services under this subchapter and
under subchapter II of this chapter [20 U.S.C.A. §
1411 et seq.] (other than section 1419 of this title),
to a preschool program receiving funds under
section 1419 of this title, or another appropriate
program; and

(B) may include--

(i) training personnel to work in rural and
inner-city areas; and

(ii) training personnel in the emotional and social
development of young children.

(9) Policies and procedures relating to the
establishment and maintenance of qualifications to
ensure that personnel necessary to carry out this
subchapter are appropriately and adequately prepared
and trained, including the establishment and
maintenance of qualifications that are consistent with
any State-approved or recognized certification,
licensing, registration, or other comparable
requirements that apply to the area in which such
personnel are providing early intervention services,
except that nothing in this subchapter (including this
paragraph) shall be construed to prohibit the use of
paraprofessionals and assistants who are appropriately
trained and supervised in accordance with State law,
regulation, or written policy, to assist in the provision
of early intervention services under this subchapter to
infants and toddlers with disabilities.

(10) A single line of responsibility in a lead agency
designated or established by the Governor for carrying
out--

(A) the general administration and supervision of
programs and activities receiving assistance under
section 1433 of this title, and the monitoring of
programs and activities used by the State to carry out
this subchapter, whether or not such programs or
activities are receiving assistance made available
under section 1433 of this title, to ensure that the
State complies with this subchapter;

(B) the identification and coordination of all
available resources within the State from Federal,
State, local, and private sources;

(C) the assignment of financial responsibility in
accordance with section 1437(a)(2) of this title to the
appropriate agencies;

(D) the development of procedures to ensure that
services are provided to infants and toddlers with
disabilities and their families under this subchapter
in a timely manner pending the resolution of any
disputes among public agencies or service providers;

(E) The resolution of intra- and interagency
disputes; and

(F) the entry into formal interagency agreements
that define the financial responsibility of each
agency for paying for early intervention services
(consistent with State law) and procedures for
resolving disputes and that include all additional
components necessary to ensure meaningful
cooperation and coordination.

(11) A policy pertaining to the contracting or making
of other arrangements with service providers to
provide early intervention services in the State,
consistent with the provisions of this subchapter,
including the contents of the application used and the
conditions of the contract or other arrangements.

(12) A procedure for securing timely reimbursements
of funds used under this subchapter in accordance with

section 1440(a) of this title.

(13) Procedural safeguards with respect to programs
under this subchapter, as required by section 1439 of
this title.

(14) A system for compiling data requested by the
Secretary under section 1418 of this title that relates to
this subchapter.

Make a Difference in a Child’s Life 75

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

(15) A State interagency coordinating council that
meets the requirements of section 1441 of this title.

(16) Policies and procedures to ensure that, consistent
with section 1436(d)(5) of this title--

(A) to the maximum extent appropriate, early
intervention services are provided in natural
environments; and

(B) the provision of early intervention services for
any infant or toddler with a disability occurs in a
setting other than a natural environment that is most
appropriate, as determined by the parent and the
individualized family service plan team, only when
early intervention cannot be achieved satisfactorily
for the infant or toddler in a natural environment.

(b) Policy

In implementing subsection (a)(9) of this section, a State
may adopt a policy that includes making ongoing
good-faith efforts to recruit and hire appropriately and
adequately trained personnel to provide early
intervention services to infants and toddlers with
disabilities, including, in a geographic area of the State
where there is a shortage of such personnel, the most
qualified individuals available who are making
satisfactory progress toward completing applicable
course work necessary to meet the standards described in
subsection (a)(9) of this section.

(c) Flexibility to serve children 3 years of age until
entrance into elementary school

(1) In general

A statewide system described in section 1433 of this
title may include a State policy, developed and
implemented jointly by the lead agency and the State
educational agency, under which parents of children
with disabilities who are eligible for services under
section 1419 of this title and previously received
services under this subchapter, may choose the
continuation of early intervention services (which shall
include an educational component that promotes
school readiness and incorporates preliteracy,
language, and numeracy skills) for such children under
this subchapter until such children enter, or are eligible
under State law to enter, kindergarten.

(2) Requirements
If a statewide system includes a State policy described

in paragraph (1), the statewide system shall ensure
that--

(A) parents of children with disabilities served
pursuant to this subsection are provided annual
notice that contains--

(i) a description of the rights of such parents to
elect to receive services pursuant to this
subsection or under subchapter II of this chapter
[20U.S.C.A. § 1411 etseq.]; and

(ii) an explanation of the differences between
services provided pursuant to this subsection and
services provided under subchapter II of this
chapter [20 U.S.C.A. § 1411 et seq.], including--

(I) types of services and the locations at which
the services are provided;

(II) applicable procedural safeguards; and

(ITI) possible costs (including any fees to be
charged to families as described in section
1432(4)(B) of this title), if any, to parents of
infants or toddlers with disabilities;

(B) services provided pursuant to this subsection
include an educational component that promotes
school readiness and incorporates preliteracy,
language, and numeracy skills;

(C) the State policy will not affect the right of any
child served pursuant to this subsection to instead
receive a free appropriate public education under
subchapter II of this chapter [20 U.S.C.A. § 1411 et

seq.;

(D) all early intervention services outlined in the
child's individualized family service plan under
section 1436 of this title are continued while any
eligibility determination is being made for services
under this subsection;

(E) the parents of infants or toddlers with disabilities
(as defined in section 1432(5)(A) of this title)
provide informed written consent to the State, before
such infants or toddlers reach 3 years of age, as to
whether such parents intend to choose the
continuation of early intervention services pursuant
to this subsection for such infants or toddlers;

(F) the requirements under section 1437(a)(9) of this
title shall not apply with respect to a child who is
receiving services in accordance with this subsection
until not less than 90 days (and at the discretion of
the parties to the conference, not more than 9
months) before the time the child will no longer
receive those services; and

Make a Difference in a Child’s Life 76

Appendix A - IDEA 2004

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



TeamChild Education Advocacy Manual (Revised January 2008)

(G) there will be a referral for evaluation for early
intervention services of a child who experiences a
substantiated case of trauma due to exposure to
family violence (as defined in section 10420 of Title
42).

(3) Reporting requirement

If a statewide system includes a State policy described
in paragraph (1), the State shall submit to the Secretary,
in the State's report under section 1437(b)(4)(A) of this
title, a report on the number and percentage of children
with disabilities who are eligible for services under
section 619 but whose parents choose for such children
to continue to receive early intervention services under
this subchapter.

(4) Available funds

If a statewide system includes a State policy described
in paragraph (1), the policy shall describe the funds
(including an identification as Federal, State, or local
funds) that will be used to ensure that the option
described in paragraph (1) is available to eligible
children and families who provide the consent
described in paragraph (2)(E), including fees (if any)
to be charged to families as described in section

1432(4)(B) of this title.

(5) Rules of construction
(A) Services under subchapter 11

If a statewide system includes a State policy
described in paragraph (1), a State that provides
services in accordance with this subsection to a child
with a disability who is eligible for services under
section 1419 of this title shall not be required to
provide the child with a free appropriate public
education under subchapter II of this chapter [20
US.C.A. § 1411 et seq.] for the period of time in
which the child is receiving services under this
subchapter.

(B) Services under this subchapter

Nothing in this subsection shall be construed to
require a provider of services under this subchapter
to provide a child served under this subchapter with
a free appropriate public education.

§ 1436. Individualized family service plan

(a) Assessment and program development

A statewide system described in section 1433 of this title
shall provide, at a minimum, for each infant or toddler

with a disability, and the infant's or toddler's family, to
receive--

(1) a multidisciplinary assessment of the unique
strengths and needs of the infant or toddler and the
identification of services appropriate to meet such
needs;

(2) a family-directed assessment of the resources,
priorities, and concerns of the family and the
identification of the supports and services necessary to
enhance the family's capacity to meet the
developmental needs of the infant or toddler; and

(3) a written individualized family service plan
developed by a multidisciplinary team, including the
parents, as required by subsection (e) of this section,
including a description of the appropriate transition
services for the infant or toddler.

(b) Periodic review

The individualized family service plan shall be evaluated
once a year and the family shall be provided a review of
the plan at 6-month intervals (or more often where
appropriate based on infant or toddler and family needs).

(c) Promptness after assessment

The individualized family service plan shall be
developed within a reasonable time after the assessment
required by subsection (a)(1) of this section is completed.
With the parents' consent, early intervention services
may commence prior to the completion of the
assessment.

(d) Content of plan

The individualized family service plan shall be in writing
and contain--

(1) a statement of the infant's or toddler's present levels
of physical development, cognitive development,
communication development, social or emotional
development, and adaptive development, based on
objective criteria;

(2) a statement of the family's resources, priorities, and
concerns relating to enhancing the development of the
family's infant or toddler with a disability;

(3) a statement of the measurable results or outcomes
expected to be achieved for the infant or toddler and
the family, including pre-literacy and language skills,
as developmentally appropriate for the child, and the
criteria, procedures, and timelines used to determine
the degree to which progress toward achieving the
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results or outcomes is being made and whether
modifications or revisions of the results or outcomes or
services are necessary;

(4) a statement of specific early intervention services
based on peer-reviewed research, to the extent
practicable, necessary to meet the unique needs of the
infant or toddler and the family, including the
frequency, intensity, and method of delivering
services;

(5) a statement of the natural environments in which
early intervention services will appropriately be
provided, including a justification of the extent, if any,
to which the services will not be provided in a natural
environment;

(6) the projected dates for initiation of services and the
anticipated length, duration, and frequency of the
services;

(7) the identification of the service coordinator from
the profession most immediately relevant to the
infant's or toddler's or family's needs (or who is
otherwise qualified to carry out all applicable
responsibilities under this subchapter) who will be
responsible for the implementation of the plan and
coordination with other agencies and persons,
including transition services; and

(8) the steps to be taken to support the transition of the
toddler with a disability to preschool or other
appropriate services.

(e) Parental consent

The contents of the individualized family service plan
shall be fully explained to the parents and informed
written consent from the parents shall be obtained prior
to the provision of early intervention services described
in such plan. If the parents do not provide consent with
respect to a particular early intervention service, then
only the early intervention services to which consent is
obtained shall be provided.

§ 1437. State application and assurances

(a) Application

A State desiring to receive a grant under section 1433 of
this title shall submit an application to the Secretary at
such time and in such manner as the Secretary may
reasonably require. The application shall contain--

(1) a designation of the lead agency in the State that
will be responsible for the administration of funds
provided under section 1433 of this title;

(2) a certification to the Secretary that the
arrangements to establish financial responsibility for
services provided under this part pursuant to section
1440(b) of this title are current as of the date of
submission of the certification;

(3) information demonstrating eligibility of the State
under section 1434 of this title, including--

(A) information demonstrating to the Secretary's
satisfaction that the State has in effect the statewide
system required by section 1433 of this title; and

(B) a description of services to be provided to infants
and toddlers with disabilities and their families
through the system;

(4) if the State provides services to at-risk infants and
toddlers through the statewide system, a description of
such services;

(5) a description of the uses for which funds will be
expended in accordance with this subchapter;

(6) a description of the State policies and procedures
that require the referral for early intervention services
under this subchapter of a child under the age of 3
who--

(A) is involved in a substantiated case of child abuse
or neglect; or

(B) is identified as affected by illegal substance
abuse, or withdrawal symptoms resulting from
prenatal drug exposure;

(7) a description of the procedure used to ensure that
resources are made available under this subchapter for
all geographic areas within the State;

(8) a description of State policies and procedures that
ensure that, prior to the adoption by the State of any
other policy or procedure necessary to meet the
requirements of this subchapter, there are public
hearings, adequate notice of the hearings, and an
opportunity for comment available to the general
public, including individuals with disabilities and
parents of infants and toddlers with disabilities;

(9) a description of the policies and procedures to be
used--

(A) to ensure a smooth transition for toddlers
receiving early intervention services under this
subchapter (and children receiving those services
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under section 1435(c) of this title) to preschool,
school, other appropriate services, or exiting the

The application described in subsection (a) of this
section--

program, including a description of how--

(i) the families of such toddlers and children will
be included in the transition plans required by
subparagraph (C); and

(ii) the lead agency designated or established
under section 1435(a)(10) of this title will--

(I) notify the local educational agency for the
area in which such a child resides that the child
will shortly reach the age of eligibility for
preschool services under subchapter II of this
chapter [20 U.S.C.A. § 1411 et seq.], as
determined in accordance with State law;

(II) in the case of a child who may be eligible
for such preschool services, with the approval
of the family of the child, convene a conference
among the lead agency, the family, and the local
educational agency not less than 90 days (and at
the discretion of all such parties, not more than
9 months) before the child is eligible for the
preschool services, to discuss any such services
that the child may receive; and

(III) in the case of a child who may not be
eligible for such preschool services, with the
approval of the family, make reasonable efforts
to convene a conference among the lead agency,
the family, and providers of other appropriate
services for children who are not eligible for
preschool services under subchapter II of this
chapter [20 U.S.C.A. § 1411 et seq.], to discuss
the appropriate services that the child may
receive;

(B) to review the child's program options for the
period from the child's third birthday through the
remainder of the school year; and

(C) to establish a transition plan, including, as
appropriate, steps to exit from the program;

(10) a description of State efforts to promote
collaboration among Early Head Start programs under
section 9840a of Title 42, early education and child
care programs, and services under subchapter III of
this chapter [20 U.S.C.A. § 1431 et seq.]; and

(11) such other information and assurances as the
Secretary may reasonably require.

(1) shall provide satisfactory assurance that Federal
funds made available under section 1443 of this title to
the State will be expended in accordance with this
subchapter;

(2) shall contain an assurance that the State will
comply with the requirements of section 1440 of this
title;

(3) shall provide satisfactory assurance that the control
of funds provided under section 1443 of this title, and
title to property derived from those funds, will be in a
public agency for the uses and purposes provided in
this subchapter and that a public agency will
administer such funds and property;

(4) shall provide for--

(A) making such reports in such form and containing
such information as the Secretary may require to
carry out the Secretary's functions under this
subchapter; and

(B) keeping such reports and affording such access
to the reports as the Secretary may find necessary to
ensure the correctness and verification of those
reports and proper disbursement of Federal funds
under this subchapter;

(5) provide satisfactory assurance that Federal funds
made available under section 1443 of this title to the
State--

(A) will not be commingled with State funds; and

(B) will be used so as to supplement the level of
State and local funds expended for infants and
toddlers with disabilities and their families and in no
case to supplant those State and local funds;

(6) shall provide satisfactory assurance that such fiscal
control and fund accounting procedures will be
adopted as may be necessary to ensure proper
disbursement of, and accounting for, Federal funds
paid under section 1443 of this title to the State;

(7) shall provide satisfactory assurance that policies
and procedures have been adopted to ensure
meaningful involvement of underserved groups,
including minority, low-income, homeless, and rural
families and children with disabilities who are wards
of the State, in the planning and implementation of all

(b) Assurances the requirements of this subchapter; and
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(8) shall contain such other information and assurances
as the Secretary may reasonably require by regulation.

(¢) Standard for disapproval of application

The Secretary may not disapprove such an application
unless the Secretary determines, after notice and
opportunity for a hearing, that the application fails to
comply with the requirements of this section.

(d) Subsequent State application

If a State has on file with the Secretary a policy,
procedure, or assurance that demonstrates that the State
meets a requirement of this section, including any policy
or procedure filed under this subchapter (as in effect
before December 3, 2004), the Secretary shall consider
the State to have met the requirement for purposes of
receiving a grant under this subchapter.

(e) Modification of application

An application submitted by a State in accordance with
this section shall remain in effect until the State submits
to the Secretary such modifications as the State
determines necessary. This section shall apply to a
modification of an application to the same extent and in
the same manner as this section applies to the original
application.

(f) Modifications required by the Secretary

The Secretary may require a State to modify its
application under this section, but only to the extent
necessary to ensure the State's compliance with this

subchapter, if--

(1) an amendment is made to this chapter, or a Federal
regulation issued under this chapter;

(2) a new interpretation of this chapter is made by a
Federal court or the State's highest court; or

(3) an official finding of noncompliance with Federal
law or regulations is made with respect to the State.

§ 1438. Uses of funds

In addition to using funds provided under section 1433 of
this title to maintain and implement the statewide system
required by such section, a State may use such funds--

(1) for direct early intervention services for infants and
toddlers with disabilities, and their families, under this
subchapter that are not otherwise funded through other

public or private sources;

(2) to expand and improve on services for infants and
toddlers and their families under this subchapter that
are otherwise available;

(3) to provide a free appropriate public education, in
accordance with subchapter II of this chapter [20
U.S.C.A. § 1411 et seq.], to children with disabilities
from their third birthday to the beginning of the
following school year;

(4) with the written consent of the parents, to continue
to provide early intervention services under this
subchapter to children with disabilities from their 3rd
birthday until such children enter, or are eligible under
State law to enter, kindergarten, in lieu of a free
appropriate public education provided in accordance
with subchapter II of this chapter [20 U.S.C.A. § 1411
et seq.]; and

(5) in any State that does not provide services for
at-risk infants and toddlers under section 1437(a)(4) of
this title, to strengthen the statewide system by
initiating, expanding, or improving collaborative
efforts related to at-risk infants and toddlers, including
establishing linkages with appropriate public or private
community-based  organizations, services, and
personnel for the purposes of--

(A) identifying and evaluating at-risk infants and
toddlers;

(B) making referrals of the infants and toddlers
identified and evaluated under subparagraph (A);
and

(C) conducting periodic follow-up on each such
referral to determine if the status of the infant or
toddler involved has changed with respect to the
eligibility of the infant or toddler for services under
this subchapter.

§ 1439. Procedural safeguards

(a) Minimum procedures

The procedural safeguards required to be included in a
statewide system under section 1435(a)(13) of this title
shall provide, at a minimum, the following:

(1) The timely administrative resolution of complaints
by parents. Any party aggrieved by the findings and
decision regarding an administrative complaint shall
have the right to bring a civil action with respect to the
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complaint in any State court of competent jurisdiction
or in a district court of the United States without regard
to the amount in controversy. In any action brought
under this paragraph, the court shall receive the
records of the administrative proceedings, shall hear
additional evidence at the request of a party, and,
basing its decision on the preponderance of the
evidence, shall grant such relief as the court
determines is appropriate.

(2) The right to confidentiality of personally
identifiable information, including the right of parents
to written notice of and written consent to the
exchange of such information among agencies
consistent with Federal and State law.

(3) The right of the parents to determine whether they,
their infant or toddler, or other family members will
accept or decline any early intervention service under
this subchapter in accordance with State law without
jeopardizing other early intervention services under
this subchapter.

(4) The opportunity for parents to examine records
relating to assessment, screening, eligibility
determinations, and the development and
implementation of the individualized family service
plan.

(5) Procedures to protect the rights of the infant or
toddler whenever the parents of the infant or toddler
are not known or cannot be found or the infant or
toddler is a ward of the State, including the assignment
of an individual (who shall not be an employee of the
State lead agency, or other State agency, and who shall
not be any person, or any employee of a person,
providing early intervention services to the infant or
toddler or any family member of the infant or toddler)
to act as a surrogate for the parents.

(6) Written prior notice to the parents of the infant or
toddler with a disability whenever the State agency or
service provider proposes to initiate or change, or
refuses to initiate or change, the identification,
evaluation, or placement of the infant or toddler with a
disability, or the provision of appropriate early
intervention services to the infant or toddler.

(7) Procedures designed to ensure that the notice
required by paragraph (6) fully informs the parents, in
the parents' native language, unless it clearly is not
feasible to do so, of all procedures available pursuant
to this section.

(8) The right of parents to use mediation in accordance
with section 1415 of this title, except that--

(A) any reference in the section to a State
educational agency shall be considered to be a
reference to a State's lead agency established or
designated under section 1435(a)(10) of this title;

(B) any reference in the section to a local
educational agency shall be considered to be a
reference to a local service provider or the State's
lead agency under this subchapter, as the case may
be; and

(C) any reference in the section to the provision of a
free appropriate public education to children with
disabilities shall be considered to be a reference to
the provision of appropriate early intervention
services to infants and toddlers with disabilities.

(b) Services during pendency of proceedings

During the pendency of any proceeding or action
involving a complaint by the parents of an infant or
toddler with a disability, unless the State agency and the
parents otherwise agree, the infant or toddler shall
continue to receive the appropriate early intervention
services currently being provided or, if applying for
initial services, shall receive the services not in dispute.

§ 1440. Payor of last resort

(a) Nonsubstitution

Funds provided under section 1443 of this title may not
be used to satisfy a financial commitment for services
that would have been paid for from another public or
private source, including any medical program
administered by the Secretary of Defense, but for the
enactment of this subchapter, except that whenever
considered necessary to prevent a delay in the receipt of
appropriate early intervention services by an infant,
toddler, or family in a timely fashion, funds provided
under section 1443 of this title may be used to pay the
provider of services pending reimbursement from the
agency that has ultimate responsibility for the payment.

(b) Obligations related to and methods of ensuring
services

(1) Establishing financial responsibility for services
(A) In general

The Chief Executive Officer of a State or designee
of the officer shall ensure that an interagency
agreement or other mechanism for interagency
coordination is in effect between each public agency
and the designated lead agency, in order to ensure--
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(i) the provision of, and financial responsibility
for, services provided under this subchapter; and

(ii) such services are consistent with the
requirements of section 1435 of this title and the
State's application pursuant to section 1437 of this
title, including the provision of such services
during the pendency of any such dispute.

(B) Consistency between  agreements or
mechanisms under subchapter II of this chapter [20

U.S.C.A. § 1411 et seq.]

The Chief Executive Officer of a State or designee
of the officer shall ensure that the terms and
conditions of such agreement or mechanism are
consistent with the terms and conditions of the
State's agreement or mechanism under section
1412(a)(12) of this title, where appropriate.

(2) Reimbursement for services by public agency
(A) In general

If a public agency other than an educational agency
fails to provide or pay for the services pursuant to an
agreement required under paragraph (1), the local
educational agency or State agency (as determined
by the Chief Executive Officer or designee) shall
provide or pay for the provision of such services to
the child.

(B) Reimbursement

Such local educational agency or State agency is
authorized to claim reimbursement for the services
from the public agency that failed to provide or pay
for such services and such public agency shall
reimburse the local educational agency or State
agency pursuant to the terms of the interagency
agreement or other mechanism required under

paragraph (1).
(3) Special rule

The requirements of paragraph (1) may be met
through--

(A) State statute or regulation;
(B) signed agreements between respective agency
officials that clearly identify the responsibilities of

each agency relating to the provision of services; or

(C) other appropriate written methods as determined
by the Chief Executive Officer of the State or

designee of the officer and approved by the
Secretary through the review and approval of the
State's application pursuant to section 1437 of this
title.

(c) Reduction of other benefits

Nothing in this subchapter shall be construed to permit
the State to reduce medical or other assistance available
or to alter eligibility under title V of the Social Security
Act [42 U.S.C.A. § 1396 et seq.] (relating to maternal
and child health) or title XIX of the Social Security Act
(relating to medicaid for infants or toddlers with
disabilities) within the State.

§ 1441. State interagency coordinating council

(a) Establishment
(1) In general

A State that desires to receive financial assistance
under this subchapter shall establish a State
interagency coordinating council.

(2) Appointment

The council shall be appointed by the Governor. In
making appointments to the council, the Governor
shall ensure that the membership of the council
reasonably represents the population of the State.

(3) Chairperson

The Governor shall designate a member of the council
to serve as the chairperson of the council, or shall
require the council to so designate such a member.
Any member of the council who is a representative of
the lead agency designated under section 1435(a)(10)
may not serve as the chairperson of the council.

(b) Composition
(1) In general

The council shall be composed as follows:
(A) Parents

Not less than 20 percent of the members shall be
parents of infants or toddlers with disabilities or
children with disabilities aged 12 or younger, with
knowledge of, or experience with, programs for
infants and toddlers with disabilities. Not less than 1
such member shall be a parent of an infant or toddler
with a disability or a child with a disability aged 6 or
younger.
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